
 

 

 

 

 

 

 

 

3041 

 

 

 

 

 

THE SYDNEY CRIMINAL LAWYERS 

INTERVIEW WITH HON. MICHAEL KIRBY AC CMG 

INTERVIEWER:  PAUL GREGOIRE 

 

 

 

 

 

 

 



1 

 

THE SYDNEY CRIMINAL LAWYERS 

INTERVIEW WITH HON. MICHAEL KIRBY AC CMG 

INTERVIEWER: PAUL GREGOIRE 

 

 Firstly, in a recent opinion piece in a Japanese newspaper, you 

argued that Japan’s 2004 gender recognition laws need an overhaul, 

as currently they force transgender people to undergo sterilisation 

to obtain legal recognition of their gender identity. 

You wrote this piece after the Japanese Supreme Court declined an 

application to amend these laws. What are the implications of these 

forced sterilisation laws, both for Japanese transgender people and 

the nation itself? 

 

The laws in Japan on transgender citizens are much the same as the laws 

in many countries, most of the countries of Asia, and in particular, those 

with the Sino-Chinese tradition.  

 

Japanese law has required, quite strictly, that in order to get a new 

passport or identity pass, which is very important in such societies for day-

to-day living, you have to undergo the procedure of gender reassignment.  

This involves the removal of your birth sexual organs, the sterilisation of 

the subject, and substitution attempts at recreating other sexual organs 

that look a little like the opposite birth sexual organs.  

 

This is a very cruel requirement. It used to be the requirement in Australia. 

It is not necessary. It is excessive. It is disproportionate.  

 

https://news.trust.org/item/20200115104856-e8k2a
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I attended a conference on this subject in Hong Kong and the organisers, 

the United Nations Development Programme, called an expert surgeon 

from Belgium to come along with his slides to demonstrate how radical 

the procedure is.   

 

Some transpeople want it. Some of them don't want it. If they don't want 

it, it ought not to be enforced on them.  

And the slides and photographs showing the botched operations, and the 

radical nature of the surgery, should be shown to anybody who is of the 

contrary view.  

 

Mr Kirby, you said that in Australia it's no longer a requirement to 

undergo gender reassignment surgery to change identity 

documents, but my next question related to NSW being one of only 

two Australian jurisdictions where this is still required for birth 

certificates.  

 

Yes. But, they don't have to do that in Australia in order to get passports. 

They can be given their truthful trans status on their passports. 

 

Of course, some countries don't accept this status and make difficulties 

for them entering their space. Passports are a federal responsibility that 

can be changed simply and uniformly throughout Australia.  

 

But, it is true that in some states there is still a requirement for undergoing 

radical surgery. I think that is something that will change.  
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And on the issue of the rights of transgender people in this country, 

the proposed Religious Discrimination Act, which is about to go 

before federal parliament, would undermine them, along with the 

rights of the LGBTIQ community in general. 

You wrote a letter to the Australian Law Journal last November 

outlining your misgivings about the proposed laws. Broadly 

speaking, what are the problems with the bill? 

 

The problems with the Bill are it replaces the generally soft secularism that 

we have enjoyed in Australia for decades by a hard line law that protects 

the rights of religious minorities to do and say nasty things towards others. 

And to get away with it on the basis that saying this or doing it is required 

by, or consistent with, their religious belief.  

 

For example, a pharmacist will be able to deny the provision of birth 

control to a woman customer on the basis of the pharmacist’s religious 

belief. 

 

A school of a religious affiliation will be able to refuse employment to 

gardeners and tuck shop assistants on the basis that they are not of the 

same religious belief.  

 

There are many other provisions of the Bill that will entitle religious people 

to be very assertive.  And it isn't balanced against the protection of the 

legal rights of minorities or of women. 

 

A person with disabilities can be refused stem-cell treatment by a 

physician on the basis of the physician's religious beliefs.  

 

http://sites.thomsonreuters.com.au/journals/2019/11/11/a-letter-from-the-hon-michael-kirby-ac-cmg/
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There are many such provisions in the bill.  In my opinion, it is to take a 

journey in the wrong direction. 

 

This is especially so in Australia, as we don't have a constitutional, or even 

a statutory, charter of rights and therefore, this would be giving special 

rights to people on the basis of their religious beliefs without any 

countervailing protection of other important human rights, including the 

human rights of women, human rights of racial and sexual minorities, and 

the human rights of other groups, such as disabled people.  

 

You’ve also pointed out that proposed religious discrimination laws 

are a direct result of marriage equality being passed, and the 

legislation is a product of “a minority of conservative politicians”. 

Can you elaborate on this and its likely result? 

 

I'm not against conservative politicians.  On some aspects of our 

government, I myself am quite conservative. But, in terms of these legal 

provisions, they grow out of internal debates within the Coalition parties, 

who are currently in government in Australia in the federal sphere.  

 

They were compromises that were struck during the Turnbull government, 

on the basis that Mr Turnbull would introduce his test of public opinion on 

same-sex marriage, in the form of a postal survey, and if that came down 

in favour of same-sex marriage Federal Parliament would enact it. This is 

what happened. It was enacted.  

 

But, the quid pro quo was that special legal protections had to be given to 

religious minorities and that without counterbalancing the protection 

against discrimination of other people.  This is a very bad development.  
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It will not only be there to assert the rights of friendly religions.  It will be 

there to assert the rights of unnamed or unknown religions with strong 

antagonistic feelings.  And that will not be a good thing for peace and 

harmony in the Australian community.  

 

The Religious Discrimination Bill proposes to enshrine in law that 

“statements of belief do not constitute discrimination”, which would 

supersede all federal and state anti-discrimination laws. 

What do you think about laws being enacted that would undermine 

the anti-discrimination framework that’s been built up in this country 

since the 1970s? 

 

This is simply an example that the way in which the new legislation that is 

proposed will contradict the way in which we have developed the 

balancing of other people's human rights. 

  

A very great philosopher once said that “the right to swing my arm finishes 

when I hit someone else's chin”.  That is true of the protection of religious 

freedoms. 

 

The right to have religious freedoms finishes when a person asserting 

those rights does harm or serious harm to other people. And that is why 

we have anti-discrimination laws. 

  

There are some people who think that "sticks and stones can break your 

bones, but words can never hurt you". I don't agree with that. I've been to 

the funerals of quite a number of young gay people over my lifetime.  



6 

 

I know how hurtful and painful anti-gay rhetoric is, especially for the young.  

Especially for people who don't have support at home, or can't speak 

about their predicament with their families, or can't get love and support 

from their families.  

 

This is quite unscientific. It is contrary to fundamental human rights. The 

problem with overriding all the anti-discrimination law is it becomes a one 

way street. And you can swing your arm. You can swing it endlessly. You 

can hit many chins. You can do a lot of harm.  

 

Without countervailing protections for the human rights of others is not the 

way human rights are generally developed or respected in most modern 

western countries. They should not be part of the legal regime in 

Australia.  

 

At the moment, they are not. But, this new law, if enacted by the Federal 

Parliament, will enact restrictions on the rights of many minorities.  Not 

just gay minorities, but also people who are aged, people who are of 

different religions and women. 

 

And lastly, in another article related to the Japanese transgender 

laws, you stated that “lawyers should be joiners”. They should join 

bodies and speak out against injustices and unethical laws. 

 

So, in relation to the proposed religious freedoms laws, Mr Kirby, 

how do you recommend legal professionals in Australia should be 

reacting?  

https://www.lawyersweekly.com.au/biglaw/27313-lawyers-should-be-joiners-in-protests-against-unethical-laws-michael-kirby
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There has been too much silence about this Bill, which is on the brink of 

introduction into Federal Parliament and will seriously change the way in 

which we have dealt with issues of religious freedom in the past.  

 

Who is calling for protections of religious freedoms? It tends to be people 

who have extreme views about religious freedoms and want to force their 

religious views on society, and not adjust to a society of which an 

increasing percentage is not religious. 

 

The successive census that is conducted in Australia shows the rapid 

increase in the number of Australians who indicate that their religion is “no 

religion”.  This group is accelerating.  In 2011 it was 22%.  In 2016 it was 

30%.1 

 

I know that because in my home, my partner Johan is no religion. I am still 

Anglican. I'm quite happy to be Anglican. But, I am not an Anglican who 

will swing his arm and hit other people's chins 

I respect the right that there are other people in our society, who have 

different points of view.  

 

But, I also know from long experience that words can hurt.  Hate speech 

can do harm, stress, pressure and depression can lead to suicide.  So we 

have to be very careful in changing the integers. 

  

 
1https://www.abs.gov.au/AUSSTATS/abs@.nsf/mediareleasesbyReleaseDate/7E65A144540551D7CA2581480

00E2B85 

 

https://www.abs.gov.au/AUSSTATS/abs@.nsf/mediareleasesbyReleaseDate/7E65A144540551D7CA258148000E2B85
https://www.abs.gov.au/AUSSTATS/abs@.nsf/mediareleasesbyReleaseDate/7E65A144540551D7CA258148000E2B85
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I hope that the Religious Discrimination Bill, which I regard as a potential 

Discrimination Act, will not be enacted by our Federal Parliament. I hope 

people will have second thoughts about this measure.  

  

 


