2.

CIVIL PARTNERSHIPS
FOREWORD

The Honourable Justice Michael Kirby AC CMG


Attitudes to the legal recognition of same-sex relationships depend upon considerations such as age, religious affiliation, culture and geography.  The Scandinavian countries seem to have no problem in legislating for full marriage.  Yet Catholic Spain also took this step and the Zapatero Government, which was responsible, was later returned in a general election, despite much religious and political opposition.  

Gender and ethnicity sometimes seem to play a part in the dynamics.  The recent success of Proposition 8 in California, designed to over-rule the decision of the Supreme Court of that State in favour of an equality right to marriage for same-sex couples under the State constitution, was said to have turned on disproportionate votes in favour of the proposition amongst the Afro-American population and particularly its women.  Black women were found to be most opposed to the Court's ruling.  Reportedly, they were least likely to be persuaded by the suggested analogy to the earlier legislation banning interracial marriage.  Black men, it seems, intermarry at nearly three times the rate that black women do, according to a 2005 study
.  The reference to miscegenation was unpersuasive to black women.  They did not want to go there.  


When in 1998 the New Zealand Court of Appeal decided Quilter v Attorney-General
, I remember siding intellectually with the majority of that Court at the time, denying any entitlement to a lesbian couple seeking to oblige a local marriage registrar to issue them a marriage licence.  The marriage statute was expressed in gender neutral language.  The applicants invoked the then recent Bill of Rights Act to argue for an interpretation of the law that ended the discrimination against them.  The majority of the Court of Appeal, however, denied that there was any discrimination.  In a strong dissent, Justice Ted Thomas concluded that there was undoubted and wrongful discrimination.  He did not ultimately feel able to interpret the law in favour of the applicants.  But he foreshadowed a time when the New Zealand Parliament would remove the discrimination which he found to exist.  (The New Zealand Parliament has since enacted a law providing for civil partnerships for same-sex couples in most respects, save name, equivalent to marriage).

Back in 1998, I thought that Justice Thomas must have taken leave of his senses.  Like the majority, I concluded that there was no discrimination.  The relationships were not like.  "Marriage" connoted a "voluntary union of one man and one woman, to the exclusion of all others", just as I have been taught at law school in the 1950s from the opinion of Lord Penzance in Hyde v Hyde
.  

My reaction to Quilter, looking back on it, was pretty amazing.  By 1998 I had already myself been living in a stable, loving, permanent same-sex relationship with my partner Johan, then for 29 years (it is now approaching 40 years).  This just goes to show how lawyers, in particular, are susceptible to inflexibility of thinking; how they sometimes take longer to get their minds around new concepts than other citizens do.  Now, as I read Quilter, I can fully appreciate Ted Thomas' approach.  It is discriminatory to deny a legal civil status to some citizens because of their sexual orientation:  something they do not choose and cannot change.  In the law, we need more leaders like Justice Thomas who will lift the scales of unquestioned habits and customs from our eyes.  It is so easy for lawyers (but also for other citizens) to be indifferent to, or ignorant of, the shifting of the tectonic plates of society that presents a new dynamic to which the law should respond.  


Gay marriage, as these pages point out, has now spread to several jurisdictions far from northern Europe.  Civil partnership has been embraced in many other jurisdictions which baulk at the demand to assign the traditional word "marriage" to same-sex unions.  In some countries, including my own, Australia, even civil unions seem, for the moment, to be a bridge too far.  Under the previous conservative government, the Federal Parliament, on the brink of a national election in 2004, adopted an amendment to the federal Marriage Act to insert the Hyde v Hyde definition into the statute.  This was an initiative, copied from laws adopted in the United State of America, designed to "wedge" the supporters of a more inclusive approach to the topic.  

The wedge worked.  The opposition Labor Party supported the government's change.  Its resistance to gay "marriage" has not altered.  When the Labor Party was returned to government in Australia, in November 2007, it affirmed the statutory definition of marriage.  However, it promised to eliminate from the federal statute book hundreds of provisions that discriminated against same-sex couples in matters of a financial kind (pension rights, social security etc).  In November 2008, substantially by unanimous vote, the Australian Federal Parliament enacted the reforms of the federal statute book
.  One of the changes, to the Judges Pensions Act 1968 (Cth), came just in time before my pending retirement, to protect my partner in case I should pre-decease him.  

No marriage or civil union legislation is on the horizon in Australia.  Those who want to can register their relationship, rather like a dog licence.  But the registration has few if any legal consequences.  Ceremonies of celebration are, it seems, outside the scope of the law.  An attempt by the legislature of the Australian Capital Territory to enact "civil unions" (even when re-named "civil partnerships") was overruled by the new federal Labor government, apparently as approximating too closely to marriage and thereby, somehow, as endangering that institution.  

"Would you marry me?"  I asked Johan by telephone from London in July 1999 when I attended my first conference on the subject at King's College School of Law
.  He had been born in the Netherlands.  So he knew of the legal changes in the land of his birth to permit marriage.  "It's far too early" was his reply – we were, after all, only in the thirtieth year of our relationship.  Marriage is therefore not a vital public affirmation for us, given all that we have seen and gone through.  But it is important for some other citizens, especially younger ones who cannot see why they should be treated as second class by the laws of their own country.  

Weddings in churches are a different matter.  Churches and other religious institutions should, of course, be allowed to observe their current understandings of their own doctrines.  But marriage is a civil status, created and defined by the law.  To it many legal consequences and some benefits attach.  Civil partnership is a status, separate but equal, which goes part of the way, but risks leaving neither side very happy.  The same-sex partners are then denied true equality which they know is now recognised in other civilised jurisdictions.  The conservative traditionalists complain that civil partnership "mimics" marriage and therefore, in a mysterious but unexplained way, damages that institution for heterosexual couples who are now staying away from it in droves.


In many ways the civil society of Ireland is similar to that of Australia.  It tends to be conservative in changing things long settled.  Churches, with their often empty pews, still wield a large influence for want of any alternative exponent of accepted moral rules.  Yet now the principles of fundamental human rights and the growing demand of all citizens for civil equality produce new forces for change that repair the shabby treatment of sexual minorities, a vulnerable group in society hitherto denied respect for their equality and human dignity.


The removal of financial discrimination in federal law in Australia and an enactment of civil partnership provisions in Ireland must be seen for what they are:  steps on the path towards treating all citizens of a nation equally.  The goal will not be achieved overnight.  But one day it will be achieved.  Be sure of that.


Three developments will stimulate the process of reform.  First, courts will deliver enlightened decisions, drawing upon international equality jurisprudence invoked before them by individual citizens and by community organisations such as Councils for Civil Liberties that challenge the status quo and reveal discrimination for what it is.  

Secondly, those on the receiving end of discrimination will stand up for their rights.  They will no longer be willing to play the game of "don't ask, don't tell", in the hope of avoiding upset to those of their fellow citizens who still like to pretend that the binary heterosexual characteristic of long term adult human and sexual relationships is the only one that exists.  In Australia, it was when we came to actually know Asian fellow citizens as human beings that the shabby façade of the White Australia Policy was seen for what it was and soon crumbled and disappeared.


Thirdly, elected politicians and officials will come to realise that, on the issue of same-sex rights, the public is often well in advance of the organised political parties and the churches and their self-styled guardians of "public morality".  In Australia the amendment to more than a hundred federal statutes in November 2008 followed a report of the Human Rights and Equal Opportunity Commission
.  When first delivered in 2007 that report was sidelined by the then government as too controversial.  The community, we were told, was not ready for it.  But when the legislative reforms were introduced by the new government in 2008, even the politicians were surprised at how little opposition there was in society at large.  The Zeitgeist had already changed.  Society was in advance of the politicians.  I would not be surprised if the same were true in Ireland.

I congratulate the Irish Council for Civil Liberties for publishing these papers on the Civil Partnership Bill.  The papers demonstrate that a large intellectual movement is afoot that has reached Ireland, as it has Australia.  When science and experience reveal the existence of a cohort of fellow citizens with a minority sexual orientation as an attribute of their nature, it is intolerable to just people, straight as well as gay, to discriminate unfairly against that minority.  Civil libertarians realise that "[t]he law knows no finer hour" than when it protects minorities and assures them of a full and equal place in the civil society of the nation
.
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