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SPEAKING AS WE FEEL

At the very end of his epic tragedy King Lear, Shakespeare puts into words that conclude that catastrophic story of failure of power and of human relationships, a thought designed to encourage the audience, as they part the play, to embrace candour and to avoid idle pleasantries when confronting truly important matters.  We are told
:

"The weight of this sad time we must obey,

Speak what we feel - not what we ought to say
The oldest hath borne most:  we that are young,

Shall never see so much nor live so long".

This is my thirteenth, and last, year of service in the office of a Justice of the High Court of Australia.  During most of the past thirteen years, I have come to Adelaide in August.  During these late Winter sittings, on more occasions than reflect my just deserts, I have been invited to speak to law students at this dinner.  Once again, in 2008, the invitation was extended to me.  Once again, I accepted.  

When the 2008 sittings of the Court in Adelaide was cancelled, for want of sufficient business to justify a circuit, arrangements were hastily reorganised so as to allow me to maintain the tradition.  I thank Mr David Haines QC and Mr Roger Sallis, of the South Australian Bar, for the great privilege that they have done me by renaming their Chambers in Victoria Square after me.  There are few, if any, compliments that can be paid to a judge, on the brink of retirement, greater than borrowing his or her name for a set of Chambers.  I am proud that the barristers, research and support staff, working in the Michael Kirby Chambers in Adelaide, will have daily reminders of my work in the law and of my links with this city and State.  It is they who have brought me to Adelaide.  I am grateful to them.


I am particularly grateful to be remembered in South Australia, whose legal profession has always had a strong intellectual as well as practical tradition.  The Chambers named for me stand beside the Sir Anthony Mason Chambers, earlier established in the adjacent building.  Sir Anthony Mason was undoubtedly one of the greatest, and most influential, of the Justices of the High Court of Australia, and Chief Justices.  As I conclude my service, I could not think of a more congenial companion with whom to remain by name in your midst.

I am also pleased, at this last dinner, that the three fine Law Schools of Adelaide are joined together with roles to be played by the Presidents of their respective student law societies.  In this respect, Adelaide and South Australia give a lead to all of the other States.  It is an example in cooperation that should last all your professional lives.  There is far too much hierarchy in the law.  You will do well to strive together for in the pursuit of justice and law and professional excellence and service.  In our profession, unity is strength.


If I am to "speak what I feel" on this occasion, there are three things I wish to say.  They are said from the heart in gratitude and admiration for South Australian law students - feelings I have expressed over more than a decade.

AFFINITY FOR LAW STUDENTS

First, I share an affinity with law students.  Perhaps a High Court Justice should not entertain such feelings.  Perhaps, he or she should feel remote, unconcerned, distant in wisdom, age and experience from the younger members of the profession - the students at law.  


However, somehow, I do not feel remote and distant.  It may be self-deception or a trick of the mind, but I actually feel quite connected with law students.  Sometimes I think that most of my life has been an extension of law school days.  If you consider it, there is a certain similarity between the life of a judge (especially a High Court Justice) and the life of a law student.  We all spend our days surrounded by law books and authorities.  We read the wisdom of the past and devote countless hours, more than most practitioners, to examining the ever-burgeoning statute books.  Our fundamental obligation is to write legal essays.  With law students, this means examination transcripts and dissertations.  For judges, it means endlessly planning, thinking about, writing and delivering judicial rulings and reasons.  Our respective essays will be studied, criticised and marked by often hypercritical examiners.  Just imagine spending your entire life doing what you have come to know and love at law school!


There are, of course, certain differences.  Few, if any, judges are failed for their efforts (though doubtless one or two may have have deserved it).  Most judges fix their own time limits.  And, as I was unkindly reminded recently by one law student, certain judges (no names mentioned) appear regularly to exceed their word count, without the imposition of any sanction at all.


The commonality of our labours is not the only link that binds me to law students.  I often feel an empathy to their approach to law.  Like me, many or most of them (at least those who attend dinners such as this) are idealistic and optimistic about the law.  Like me, they want to believe in the law's ideals.  They want to cherish the principle of the rule of just laws.  They want to do what they can to contribute to the noble objectives of the law.  They have not become excessively formalistic in their approach to the law.  They take most seriously the goal of equal justice under law. 

In science, one of the reasons why embryonic stem cells have proved so valuable in experiments directed to the repair of imperfect or damaged tissue is that the cells of the embryo are pluripotent.  They must be capable of adaptation and growth into all of the complex organs and tissues of the body.  As the human being gets more and more distant, through age, from its embryonic beginnings, rigidities set in.  None of these is so inflexible as rigidity of the mind.  


It is not incompatible with high professional attainments in the law to remain flexible of mind and alert to new ways of thinking about the law, its rules and procedures.  The advent of the Internet and the expansion of opportunities of communication and travel has taken this generation of lawyers, for the first time, beyond the legal jurisdiction in which they are raised and trained.  Such opportunities for young lawyers impose a duty of innovation and post-formalism.  The law has never stood still.  The common law especially has always been a flexible, creative, adaptable system of law.  Lawyers and judges play an inescapable role in helping to develop the common law and to interpret statutes, including that great statute the Constitution, to accord with the changing values of society.


I congratulate the Adelaide law students for turning out, year after year, probably as the most glamorous law students in Australia.  When I expressed this impression to your lecturers, they looked at me with astounded disbelief.  But scrutinising the students at these law dinners I am convinced that the Adelaide species of law student is the most attractive in the nation.  Dressed in your finery, it is clear that a dazzling future lies before you all.  It falls to people like me to remind you that, with such privileges, come obligations.

GETTING UP CLOSE AND PERSONAL

The second matter upon which I will "speak what I feel" requires me to express appreciation for the indulgence that has been extended to me at these dinners when I have approached personal subjects.  Let's face it, they are not commonly part of the after dinner repertoire of judicial speeches to student dinners.


Such remarks are usually rather impersonal, as perhaps befits the understandable endeavour of generations of judges who seek to demonstrate the power and dignity of their offices by donning the robes of personal remoteness.  The glamour and enthusiasm of these dinners has frequently loosened my tongue so that I have been encouraged to speak what I feel.  I have been glad in your response.


True, not all judicial speakers of my acquaintance have been totally impersonal.  When I was a law student I attended a similar dinner at the  University of Sydney.  The guest of honour was Lord Denning, then Master of the Rolls in England.  In Australia at that time, the paragon propounded for our ideals was Sir Owen Dixon.  He was an ancient warrior whom Chief Justice Murray Gleeson recently accurately described as looking like the desiccated image of Miss Havisham from the black and white 1950s movie of Charles Dickens' Great Expectations.  Dixon's invocation of "strict and complete legalism"
 offered the central rule by which we students then were taught.  Denning, on the other hand, was much beloved of law students.  He seemed more concerned for the human side of justice.  He was insistent on the obligation of the law constantly to renew itself and not to forget opportunities that sometimes existed to revise and re-express old authorities that had become out of keeping with contemporary knowledge and values.


When Denning spoke at such a dinner as this at the Sydney University Union, I thrust before him, in an interval, a large photograph of him procured from one reproduced in a Sydney newspaper.  He signed it boldly "Denning MR".  I still have that photograph with his signature in my Sydney Chambers.  It has accompanied me throughout my professional journey.  It will be with me to the end.


I now know that actuality is never as straight-forward as appearances.  I now appreciate that Dixon was not as inflexible and mechanical as his famous aphorism might suggest.  No one who wrote the leading opinion in the Communist Party
 case in 1951 could be regarded as a hidebound formalist.  I also know that on some subjects (such as the legal rights of unmarried mothers or of foreigners) Denning's values were flawed and even then out of touch.  Yet each of those great judges played a part in fashioning the principles by which I was to pursue my own professional career.  


In my case, I have sought to illustrate the way in which the law sometimes falls on minorities in unjust and discriminatory ways.  I have done so by reference to my own life's experience as a member of such a minority, deriving from my sexuality, a topic so much on my mind in my years at Law School.


I have pointed out, and do again, that the oppression and injustice exhibited by the law towards sexual minorities is just another instance of similar wrongs done to others:  to Aboriginal Australians, to Asian Australians, to young and old Australians, to Australians with mental disabilities and depression and now to Islamic Australians.  We can all learn from the way in which Australia is correcting the wrongs of the Stolen Generation and of the White Australia policy.  We began to do so in our relationships with Aboriginals and Asian Australians, by getting to know them.  We then realised that they had all the strengths and weaknesses of the rest of us.  

There has been a purpose in confronting audiences of young lawyers, like yourselves, with my own sexuality.  It has been done to remove the silence behind which injustice and discrimination can flourish.  It is to help and support others in our society in a like position.  It has been to encourage young lawyers to give a lead to overcoming the infantile disorder of discriminating against people for features of their nature that they do not choose and cannot change.  There must be an end to all such discrimination.  Future generations of the legal profession have a special obligation to give a lead in this regard.


In his decision in the Adelaide Company of Jehovah's Witnesses v The Commonwealth
, Chief Justice Latham wisely pointed out that s 116 of the Constitution was not required to afford protection for the big religions in our country.  Catholics and Anglicans can normally look after themselves.  Legal protection and professional support are required for minorities, especially minorities who may be feared or unpopular.  In recent years, this has been so with respect to refugees.  I pay a special tribute to the work of law students and legal professionals in Adelaide in providing pro bono assistance to refugee applicants.  That work has been invaluable.  It has helped to render the rule of law an actuality.


Getting up close and personal about issues of injustice and discrimination has therefore been a concrete side of talking frankly about the true features of our profession and the obligations that its members have (especially its future leaders) to right wrongs and make things better under the law.


Soon after my appointment to the High Court, I gave a lecture at a judicial conference on stress in the judiciary
.  There were many sceptics and critics of my attempt to venture upon that topic.  However the law, including in the judiciary, is inescapably a highly stressful occupation.  Different people display different skills in responding to the stress.  Some who have support at home and amongst their colleagues can cope quite well.  Others cope by denial.  Some, it seems, cope by resort to alcohol and drugs.  A happy personal life and the support of a loving partner, family and friends is a sure ingredient for long-term success in the law.  We must get over the "dreamtime" that rejects the importance for our performance as lawyers of these personal things
.  We must be willing to speak about them and to offer support to colleagues who show difficulty in coping.  

I realise that sometimes we keep our distance from each other out of respect for the privacy and integrity of our colleagues.  Yet occasionally, it is also sheer indifference.  In the face of instances of suicide and life breakdown in the legal profession , we must get better in addressing issues such as depression and stress.  Young Lawyers in New South Wales have adopted the problem of depression as a special topic to focus their endeavours.  None of us should feel above these issues.  Our humanity is ultimately more important than our occupation.  

FEELING PROUD ABOUT THE LAW

My third thought from the heart is that we can generally feel proud about the law, as it is practised in Australia.

I learned this lesson early in my life when the High Court delivered its decision in the Communist Party Case
.  Back in 1951, this decision impacted directly on my family.  My grandmother's new husband was the treasurer of the Communist Party of Australia.  In recent years I have seen his ASIO file containing a solemn description of his visit in 1950 to the Taronga Park Zoo in Sydney with three boys.  The eldest of these boys was myself.  The others were my two brothers, both of them later lawyers, one of whom, David Kirby, is a judge of the Supreme Court of New South Wales.  

Such unremarkable memoirs help to put in perspective the risks of the over-reach of governmental power.  They warn, once again, of the danger of excessive enthusiasm where democracy gets frightened and laws target unpopular minorities.  They also illustrate the vital importance of the rule of law and the significance of effective judicial supervision of official conduct to ensure that the fundamental provisions of the Constitution, and its basic implications, are upheld.  


All of this demonstrates how vital it is that we should play our parts in the ongoing narrative of the law in Australia.  Above all, it is essential that the High Court of Australia should stand as a robust and vigilant guardian of the principles of a temperate liberal democracy and of legality, as enshrined in the Australian Constitution.  The High Court, above all, should never play itself out of the game of constitutional superintendence as, in my respectful opinion, it did, for example, in the Combet case
 on political advertising; in the Jack Thomas case
 on control orders; and in White's case
 on maintaining civilian judicial control over the non-military conduct of defence personnel.


In other cases, including recently, the High Court has upheld the constitutional right of minorities.  In my view, the decision of the  majority in Roach v Australian Electoral Commission
, dealing with the effective right of shorter-term prisoners to vote in federal elections, is a good illustration of the High Court fulfilling the protective role envisaged for it under the Constitution.


In the United States of America, the Supreme Court is often divided on the great issues, as our High Court has sometimes been.  But in Boumediene v Bush
 the majority opinion, written by Justice Anthony Kennedy, pointed to the vital importance of maintaining the rule of law, protecting the rights of unpopular minorities, and upholding the supervision of the judiciary, even in the face of suspected terrorist dangers.  In insisting on the continued availability of habeas corpus from United States courts for prisoners held in the military facility at Guantanamo Bay, Justice Kennedy said:
"Officials charged with daily operational responsibility for our security may consider a judicial discourse on the history of the Habeas Corpus Act of 1679 and like matters to be far removed from the Nation's present, urgent concerns.  Established legal doctrine, however, must be consulted for its teaching.  Remote in time it may be; irrelevant to the present it is not.  Security subsists … in fidelity to freedom's first principles.  Chief among these are freedom from arbitrary and unlawful restraint and the personal liberty that is secured by adherence to the separation of powers.  It is from these principles that the judicial authority to consider petitions for habeas corpus relief derives [as the Court said in Hamden
 … '[J]udicial insistence upon … [established legal doctrine] does not weaken our Nation's ability to deal with danger.  To the contrary, that insistence strengthens the Nation's ability to determine - through democratic means - how best to do so'…".

So long as the courts, especially the highest court, insist upon the maintenance of the rule of law at all times, including at the behest of unpopular minorities, we will avoid the rule of power, of guns, of frenzied editorialists and of popular emotion.  This is what the High Court did in the Communist Party case.  We should take that case before us as the gold standard.  It will be the privilege of law students, as future participants in the legal institutions of Australia, to ensure that our country adheres to the rule of law and to respect and protection of personal freedom for all under the Constitution.


So long as we achieve this in Australia, the law will deserve our support as a noble vocation.  Its nobility derives from the law's dual objectives of order and justice.  Alone, neither of these goals is sufficient.  Together, they conduce to a good society.

AVOIDING EXCESS IN ALL THINGS

As on past occasions, at this dinner, we have enjoyed a little humour; but not too much for ours is a serious vocation.  A little history; but too much, for we know that, in the law, we must live in the present.  A little reflection on the future; but not too much because we can never be quite sure where the future will take any of us.  A little dialogue on personal things; but not too much, for, if prolonged, such matters can become unsettling and threaten the conviviality of the occasion.  


To the law students of Adelaide, and of Australia, I extend good wishes for happiness and success.  From afar, I will be watching how you maintain and improve the high traditions of the law and the courts in our much blessed country.
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