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GROWING UP GAY

(Conversation with Dr Alan McKee, QUT)

The Hon Justice Michael Kirby
Alan McKee:  As I mentioned in the email, I’m particularly interested in the aspect of you’ve become incredibly successful in the legal profession in Australia and as a public figure speaking out on a number of issues, particularly around the way that the law should interpret its function.  You’re also known to be, although you haven’t campaigned in any way on that term, but you’re known to be a gay man.  I’m just wondering whether there’s  any particular difficulties associated with that. So we’ll start with a broad, general question and then I’ll ask you some more specific things.


Broadly and generally, do you think there are particular difficulties associated with being a gay man in the legal profession, or even in public life, in Australia?

Justice Michael Kirby: Well, there are some difficulties. Those difficulties were much greater when I was younger.  But they still exist.  There are still people who object to gay people. There are many more people who simply don’t want to think about the issue.  It has been said that the biggest offence that gay people create for heterosexual people is obliging them to think about the non-binary division of humanity. That of course is what lay behind the situation of gay people when I was younger,  It was okay to be gay as long as you never mentioned it, never confronted people with that 'awful reality' about yourself. People then went ahead with the sweet illusion that you were a straight person like themselves. That was fine. So long as you did that and they did that then there was no problem. 


I mustn’t fly under false colours. I am now completely open about my sexuality. But I wasn’t so until about 1998 when I decided, in consultation with my partner of nearly forty years, Johan, that we owed it to the next generation to be upfront. We then put it into Australian Who’s Who.  That then led to it becoming generally knowledge, as distinct from public knowledge within the confines of my immediate circle and the legal profession. The reaction was predictable.  Most members of the legal profession had known because  lawyers are great gossips. It was described by one QC as ‘a big yawn’ and not of any real relevance.  But there were people, including some journalists and some politicians, who took offence. You then have to suffer a consequence for that. But on the whole, I think it has definitely been a good development in my life. I’m glad my partner pressured me to take this step.  I think it’s good for me. It’s good for the law. It’s good for society. And it’s good for the future. But I was a significant figure in the legal profession long before I was completely frank and open about this issue. I played the game, according to the rules that were then laid down.  I’m now in the business of partially smashing those rules and making things a bit different for the next generation. 

AM:  In your email you say you followed the practice of  ‘Don’t ask, don’t tell’. I’d like to ask—and this will sound like a really banal question, but I’m interested in the mechanics of how these things work.  How did you know, when you first started in the legal profession, that you had to keep it a secret?  Did you hear homophobic jokes?  Did people make fun of these things? Did they attack gay people?  How did you know that you that you had to keep it a secret?

MK: I’ve never been asked that question. I don’t really know how to answer it. I just grew up in Australia in the 1940s and 50s. I lived in a family that had had no previous open experience about gay members.  (Although I now believe that within my family there were family members who were probably gay.  There is some evidence that homosexuality is at least partially genetic, and if one looks at one’s family tree you can see people who were never married, and were therefore, at least possibly, gay in the background in the family.  Family stories tend to confirm that that may have been the case). If you grew up in an Australian suburban home in the 1940s or 50s, if you went to the local Anglican church, if you went to a school with young people talking occasionally about ‘poofters’, then you just knew, this was something you were supposed to be ashamed about and to keep to yourself. That I did.  


I have to say there wasn’t any physical violence against gay people, gay students at my schools that I can remember. But there was a norm of conduct, even in early school days, even in earlier school days. One learned that you had to observe it, and observe it I did. It became quite natural to me to do that. This went on for some time, until gradually, first to my siblings, then to my parents, then to a circle of friends, I revealed my sexuality. To them the truth just became part of my reality. However, taking the next step of confronting other people with what they had gossiped about was a step that I postponed. That was what you were expected to do in those days.  I just played by the rules that society had laid down for me. 

AM:  You say there was some gossip?  Was that in legal circles about your sexuality?

MK: Yes.  It’s been explained that small group societies are cemented by gossip. Therefore the legal profession, and in particular, say, the legal profession in your own city, your own State, is a relatively small group occupation. The top areas of the solicitors’ branch and even more so of the Bar, were and are a guild.  And a guild is bound together by gossip, which cements moral and professional behaviour, which is designed, in part, to strengthen the guild and to strengthen its conduct, and the propriety of its conduct with clients. To do this, the guild seeks to learn everything that there is to know about its members in order to assess the reliability of members of the guild to cement them in what is considered acceptable conduct in the guild. 


For example, if in those days, the unthinkable had happened and I had turned up at court with metal bands in my eyebrows that would have caused enormous dislocation and people would have been deeply distressed about it.  I remember a woman turning up at the firm of solicitors I worked for in about 1963 in a pantsuit. She was sacked on the spot.  So norms change, they have generally changed for the better in Australia. They have changed for better in my lifetime. But that’s not to say we have yet reached Elysium. That’s still in the future.

AM:  So the nature of the guild is to enforce, not just your ability to do the job, but a certain kind of social propriety?
MK: Yes.  According to majority expectations of behaviour. When you think about it, this is not all that unusual.  For instance, I once had an associate (that’s a clerk) who didn’t want to go into court wearing black clothing. She was a person who liked to wear a colourful dress. I insisted that, like all the other associates and like the judges themselves, she should go into court in a black dress.  And we had, at first, a rational discussion about the reasons for it. These included the fact that I wanted in my work to do, occasionally, things which would be seen by some as radical or progressive. I didn’t want to have a distraction because someone was not turning up in court dress.  It’s not only the Queen who has to dress in appropriate manner for occasions. Many people have to do that.  People have to wear suits to work and in court. They have to wear proper uniforms:  wigs and robes. That’s just part of what you have to do.  Therefore, there are norms, and those norms often have a rational basis. 


In terms of sexuality, people got offended and, I think, are still offended, by fellow human beings who break down stereotypes and who appear effeminate or not ‘normal’ according to their conception of ordinary standards.  We have to realize that this changes over time and has changed over time.  No woman would be sacked in Australia today for coming to work in a pantsuit. I still think that, in Australian higher courts, people would be dismissed if they refused to wear appropriate court dress.  A barrister would not be ‘seen’ by the judge if the barrister was not dressed in the appropriate court outfit.  That’s just because there are these norms.  But when it gets down to personal life, and matters so important as your intimate relationships and loves in your life, then there is a point at which society ought to go no further. The debate over the last fifty years has been where that point is.  It’s a moving feast.  It’s still moving.  I’m now contributing. I’m there pushing the movement a bit. Not too much.  Not too little.

AM:  What you’re talking about here, with the norms within the profession, raises another question which interests me because I want a sense of the reality and the challenges and  difficulties facing people, but at the same time I don’t want to tell stories of helpless victimhood.  So I’m interested in whether— law is obviously a profession which is very, managed very much by norms, much more so than academia, for example - so is it the case that being a gay man makes it particularly difficult?  Or would you say that everybody working in the profession has to repress elements of themselves in the same kind of way?

MK:  I spoke at an evening function last night, interviewed by David Marr. He suggested to me (and I haven’t ever heard this suggestion before) that the norms of my profession have suppressed me from being my true self. I don’t myself feel that has happened to me. But the suggestions left me a little puzzled and disconcerted at the end of the evening. To think that, well, perhaps there are some things that you do suppress. Just being a lawyer and a judge you have to suppress an excessive view of your own rightness. You have to appreciate, in a rule of law society, that it isn’t your privilege just to go in there and do anything that you think is right.  You have to give effect to the law. If that is a type of suppression which occurred to me, well that has happened, and that is because that’s the nature of my job. Just as a surgeon wouldn’t go in there and say ‘Oh well, I’ve devised a new technique and without consulting anybody, I’m going to go hacking away in there, and do it in the way I feel best’.  So we all live within paradigms of rules. Often they’re very well explained, and they have a good purpose.  


But you then get to the fringes of rules, where it is the case, for example, that an employer would not employ a person because they have studs on their face, or because they’ve done a course at the university on sexuality and the law, whether that is not a good career move for you to do such things.  That boundary is definitely shifting. It has shifted in my lifetime.  The thought that a judge of past on the High Court of Australia or the House of Lords who was gay would be open about it is something which would not have been seriously considered, even in quite recent times. However, it now has to be considered in Australia.  It will never be quite the same hereafter.  There have been gay judges on the High Court of Australia before me. There have been gay judges in the House of Lords and doubtless elsewhere before my time. It’s just that now people are less willing to play by the ‘Don’t ask, don’t tell’ rule.  I’m one of them.  Once that particular illusion evaporates, it’s very difficult to put the genie back in the bottle.

AM:  Absolutely. Following up on your response to David Marr’s question and before that what you hadn’t thought about being suppressed, I’m just wondering about moments, have there been moments in your career?  I’m thinking of when you heard of the gossip about your sexuality, or perhaps when you weren’t able to take Johan to some function where the other lawyers could take their partners.  Were there moments when you were aware of not being able to do things, or, being upset, perhaps, being upset because of the things that were happening because of your sexuality?

MK: Well, I want to make it clear, the question last night was addressed to suppression within my profession, and in the performance of my profession. Of course, I felt suppressed and repressed in my personal life. But I just accepted that that was the norm of society.  I went through the journey that most gay people go through when they discover their sexuality. I thought I was either alone or one of a very, very, very small number of people.  I subsequently discovered that there are quite a lot of gay and bisexual people and that it wasn’t such a big deal. But when, at that time, I discovered my sexuality, there was very little discussion about the subject in the media. The only discussion in the media in Australia was of the arrests of prominent people. Front-page stories, scandal and outrage and shock. Police Commissioners who had a vendetta against gay people.  Things of that kind tended to reinforce your sense that this was a secret that had to be kept very, very tightly to yourself, shared only with the closest of people who could be completely trusted.  


These features of society also tended to suppress sexual expression in your life in a way that I don’t think happens now.  I didn’t feel especially resentful about it.  I just accepted that was the way society was. Although it didn’t seem rational to me, although my reading even at that time as a teenager and young university student demonstrated, with the research of Dr Alfred Kinsey and others, that it wasn’t rational, it was just something that couldn’t be changed by me. Therefore I went through Elisabeth Kübler-Ross’s journey from shock, outrage, anger, fury, through the valley to the other side of calm acceptance. What you can’t change you simply get on with and work within that limitation.

AM:  Was anybody, within the profession, actually ever homophobic to your face? Did they ever say anything demeaning?

MK: No. No.  Neither at school nor at work.  When I was at school, at high school, there was virtually no discussion about sex.  That seems a strange thing, but it was an all male school, high achievers. One of the wonderful things in education in Australia is the selective public high schools in New South Wales.  They might not be replicated throughout the nation.  But in NSW they have a whole stream of selective primary schools, selective high schools, where they stream off clever students who demonstrate their ability in IQ tests and other means. They go into the best education in the nation.  And that’s how I came through.  


In that hothouse there was no real discussion about sex. There were, of course, no drugs in those days. It was all, what one would say, ‘wholesome’, with a capital W.  But at least there was no real animosity.  Not that I would have given any occasion for animosity, because I was simply, like most of them, a sexless person, as far as we all knew.  I now discover that some of my school friends were having a very wild time, with girlfriends, who later became, in some cases, their wives.  I suspect that some other ‘wives’, were very short-time 'wives' in those days. But there were no friends in my life at that time. That was just the way I assumed it was going to be.

AM:  One of the people I’m talking to is a woman called Suzi Dafnis who established the Australian Business Women’s Network.  One of the things she’s spoken about is the 'blokey' culture, that there’s in business.  A lot of businesses traditionally have been very masculine places where you’ve had to play a certain kind of culture, in order to get on. Now, I’ve got no idea, so I want to ask the question, is there any kind of equivalent, do you think, in the heterosexual culture that you have to play along with?

MK:  I wouldn’t have called it a heterosexual culture. I would just call it the general culture.  I was not myself inclined to turn up in a party frock, or to behave in a queer way.

AM:  (Laughs]

MK: We had enough robes of our own.  I mean if your penchant was dressing up, law could beat every other profession.  

AM:  You’ve got wigs as well.

MK: So I was never inclined to confront people in a way that would be upsetting to the guild. In fact, in Dr Kinsey’s term, I’m a sort of, I’m a 5. I’m a very homosexual and that’s it.  That’s just me.  So, I almost didn’t have to play a very big role in that respect, I was just being myself.  I just happened to have a same-sex sexual attraction. Apart from that element in my life, I was an extremely hard-working lawyer and very focused and quite talented, young lawyer.  I just got on with what I was doing. People rather liked me.  I’m quite an engaging sort of a person. That led to my having opportunities to progress my career.  There is a tremendous element of luck in life. People who think otherwise, who think that their advancement has been by their own inestimable talents, are fooling themselves.  There are great elements of luck at different points in your career and life.  Your personal life as well as your public professional life.  I just happened to have quite a few lucky breaks. I seized them, made the most of them. I’m still doing that.

AM: I’m also thinking about, it’s only very recently in politics that a senior political figure, that it’s been acceptable to be a senior political figure, without being married, that being single— it’s still quite difficult to imagine a single Prime Minister, for example?
MK:  Well, Mr Edward Heath was a single Prime Minister of Britain.

AM: Right. It’s unusual; it’s not the norm.  There’s nothing like that in the judiciary?

MK: Well, I’m not single.

AM: Well, what I’m getting at is, if there would be an expectation that you would bring your wife to parties—

MK:  Well, of course there is. But people seemed to know that I didn’t have a wife.  They probably whispered that I had a male partner, that I was just sparing them the confusion and chaos in their minds of bringing Johan along.  As it happens, Johan is very respectable and charming. If people didn’t know, they would probably think he was a count; perhaps a distant relative of the Royal house of the Netherlands. He is very European, very dignified, extremely intelligent. Everyone loves him.  It’s me they can’t stand.  Everyone loves my partner.  He goes to lunches with the Queen and dinners with the Governor General. He goes everywhere. He’s a great example, and I’m very proud of him.

AM: One final thing that I was wondering about, based on my own experiences, is for a large portion of your career, homosexuality has been illegal, does that give you a slightly odd relationship with the law, when you’re living a life that demonstrates to you that the law’s wrong?

MK:  Not really.  This is a question that arose last night with David Marr.  I thought I’d be spared that from him.  I’ve seen other journalists, such as Piers Ackerman and others, in Australia raising this. It’s a bit like saying to Nelson Mandela, ‘You should be ashamed of yourself for not carrying your pass under the Apartheid laws of South Africa in 1974’. People should be apologizing to me for having had those ridiculous laws. In due course we will get an apology.  I’m hoping I live to see an apology from the Holy Father for the offence done to gay people by the churches over the centuries.  We’ve had a national apology, as you know, for Aboriginal Australians.  Well, I’m hoping that I see a national apology to gay Australians.  But I doubt if I’ll live to see that happen. Nonetheless, progress is being made.  


As to there being conflict, I think it’s probably helped make us see that law is not always a friend to liberty, fulfillment, justice, equality. It’s made me sensitive to what it’s like to be on the receiving end of unjust laws.  It’s perhaps made me more critical of my vocation and less accepting of some of the mythologies about it. Maybe you wouldn’t want to have every judge in this situation. Maybe it’s not a bad thing in a guild, to have most people simply accepting the norms of the guild and truly believing in the ethos. But there is a value in having some who question the norms and make them subject to being established, proved. That’s a role that I’ve played. It’s a role I played long before 1998. It’s the role I’ve always played – even before my sexuality became an issue.  The fact that I come from public schools, also the fact that my parents were not wealthy.  These are features that affect my values. Those values are just part of being who you are.

AM:  That’s a very interesting point around the public schools and your parents not being wealthy.  Can I just ask you to talk a bit more about how you think that might’ve affected the way that you see the profession?

MK:  Well, when I was in primary school, it was just after the War in Australia (1945-1950). I sat in class rooms with children from ‘the Home’. This was an orphanage in the district. Some would come to school without shoes. This was 1946, and Australia was quite a poor country after the War, because it had been an enormous effort to ensure that we were not invaded and taken over at that time. Sitting in the classroom with children of parents of different names, and of orphans, and of children with no religion or with other religions—most would have been Protestant because the Roman Catholic children went off to their own systemic education system—made me, I think, a good citizen of this country. I got to sit with people of very different backgrounds. That is a very good thing in my opinion.  Secular education is something I strongly support. 
Although 67% of Australians have their education in public schools, until recently I was the only judge on the High Court of Australia who had been educated through the public school system. I regard that as a real indictment of the legal profession. I often speak about this at law schools.  There’s now another judge of the High Court whose education was entirely in public schools.  But it’s the exception in the upper ranks of the legal profession.  The legal profession, and especially the judiciary, and particularly the highest judiciary, bring their values to bear on their meaning of the Constitution, or their construction of statutes, or their expression of the common law. It’s not an unimportant political and governmental question.  So I’m very proud of my education in public schools.  I've had wonderful teachers. Next to my parents they had the most influence on my life. I never cease to say this. I’ve been attacked for saying it.  But I believe I speak for 67% of the population and more.  We should all support our public schools.

AM: If I could just ask you to draw out a little bit.  First of all you said that judges bring their own perspective and background to the work of interpreting statutes.  You were implying that there might be a difference between people from private schooling and public school backgrounds.  Can I just draw you out a bit on the kind of differences that you think might be there?

MK: Well, they’ve done analyses called Scaleograms of judicial voting patterns.  I know you come originally from the United Kingdom where there is this illusion of a judiciary of objective 'merit', which is not influenced in the slightest by any background material.  That it is not affected by the values that the judges have in their childhood. However, these ‘fairy stories’ are not something which Americans or Australians really believe. We know of the actuality. Facing a problem in a case, a judge is inevitably affected by values. Words are only understood in the light of the way you bring values to bear in interpreting them. So, although Australia is a relatively classless society, and although some who go to private schools have had objectively a much less privileged education than I have in the NSW selective public system, nonetheless there is an ethos in public education: free, compulsory, and secular.  That ethos was established in Australia in the 1870s. It has contributed greatly, I think, to the egalitarian character of the country.  


There are nuances of difference.  It’s now very difficult indeed to get into a law school in this country.  To get into the Sydney University Law School you have to have an HSC average score of 99.6. That therefore cuts away all but 0.4 of humanity.  And then if you conduct random polls in law schools, which sometimes confrontationally I do, most of the hands go up for private education. Therefore, you’re again cutting back the decision makers, in critical institutional decisions, to this tiny elite of very clever students most of whom have come up through private education with the values of ‘independent’ education.  


I’m not against independent or private education. But I’m for public education. I do believe it’s a slightly different experience.  And though I’m not classist, I’ve never forgotten my origins. I believe attacks on public education and the proliferation of expenditure in Australia, as in the United Kingdom, on private schools (particularly religious schools) is going to create a problem for our society.  The Americans in my opinion have got this right.  In the United States something like 90% of children go to public schools. That is the great crucible of American democratic values.  They all go to these public schools. This is largely because the Supreme Court of the United States held unconstitutional the provision of public funds to private, especially religious, education.

AM:  That’s all very useful and that’s most of, all the topics I wanted to cover.  Is there anything else you’d like to add?

MK:  No, I’m here to answer your questions.

AM:  Right, well that’s me done then. Thank you very much.
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