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The recent clash between the Shadow Attorney-General (Greg Smith SC) and Attorney-General John Hatzistergos over the establishment of a Judicial Appointments Commssion gives this book a local interest for readers interested in the ways judges get appointed.


The author, now a Professor of Public Affairs at Princeton University, naturally focuses on the U.S. appointments process.  However, the introduction of public interviews in South Africa, the adoption of a Judicial Appointments Commission in Britain in 2006 and the initiation of advertisements for some judicial posts in Australia make it timely for us to consider the U.S experience.


Much of Eisgruber's book is addressed to a taxonomy for classifying current and recently past judges of the US Supreme Court according to the values apparent in their reasoning and whether they fulfilled the expectations of those who appointed them.  However, Eisgruber then turns to the strategies that recent Presidents have espoused in making their judicial nominations and getting them past the Senate.  These strategies have led to some awful failures (as in the Bork nomination); some horrible conflicts (as in Thomas); some notable "stealth" nominees (Souter and Harriet Miers); and a long string of ugly fights between the President and the Senate.  


From this analysis, Eisgruber turns to consider ways in which the U.S. the Senate process could be improved.  He identifies some reasonable (as distinct from impermissible) questions that might be addressed to candidates.  He attempts to identify the qualities appropriate for the offices in question.  In more recent hearings before the U.S. Senate he detects some evidence of a return to the more decorous traditions of earlier days.  He acknowledges that 'great' Presidents have sometimes felt the need to exercise constitutional leadership through transformative appointments to the Supreme Court.  He appeals for a more transparent but respectful dialogue between the branches of government, given that the Supreme Court matters precisely "because it is a forum that can give an impartial hearing to urgent claims of justice that have gone unheard or neglected by other policy-makers".  


In earlier times, the issue of elected judges and legislative confirmation processes could be dismissed by the world as uniquely American experiments in democratic populism.  However, as Eisgruber points out, although judicial elections have not taken on elsewhere, various judicial appointment models are now being adopted throughout the common law world.  Those who want to go beyond advertisements and invited applications for judicial selection need to read this book.  It is a warning of how bad things can get under the American system because of the high stakes that are involved in securing the desired outcomes and the enormous differences that legitimately exists over what constitutes a "good" judicial appointment and what does not.

Michael Kirby
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