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METHODOLOGICAL COMMENTS
1.1
A defect of the "case study" by individual country is that it lacks a fundamental conceptual approach.  This may be accepted for the purpose of the Handbook; but it is arguably a weakness that may merit exploration.
1.2
Each country can explain the problems and programmes of delay reduction, case management and other initiatives to combat delay.  However, if each country simply describes its own initiatives, the danger is that the generalities may be missed and the chapter will descend to nothing more than a country-specific descriptive essay.  

1.3.
It is inevitable that, if busy judges and court officials in different countries are asked to respond to issues of delay in litigation, they will do so from the starting point of their own country experience.  In the nature of things, such office holders will not generally have deep international experience in transborder initiatives.  They may not fully understand the differing institutions, problems and legal cultures of different countries simply because they are too busy with their own duties.  They will focus on their own concerns and experiments.  Whilst this responds to the judicial/legal affinity for concrete descriptions, the weakness is that it will tend to be highly localised; lack appropriate levels of theorising; and draw inadequately on expertise outside the judicial and specifically legal environment.  The dimension of the problems in Indonesia and the Philippines, described in the two excellent sections of draft chapter 4, is such that something deeper seems to be required, at leat as a supplement.  Especially so if the chapter is to be of use throughout the Asia-Pacific region.  Thus, ideally, a chapter for region-wide judicial reform would use the data supplied by individual experts in countries but then synthesise that data.  The synthesis would include:
· Cross-jurisdictional comparisons;

· Statement of inferences from experience as to general problems and solutions that work;

· Notes on the theory of delay reduction, the essential purposes of courts (especially final courts) and the ways in which methods of reduction can be tailored to the differing roles of courts at different levels of the hierarchy;

· Lessons learned from different legal systems (civil law and common law) for each other and experiences that are unsuitable for importation because of these fundamental differences in the way of performing judicial duties and reaching judgments; and

· Conclusions on methods in common and methods that need to be adapted to different judicial systems and different national cultures.

1.4
It is at least desirable, as it seems to me, to consider and question the extent to which it is feasible/desirable to achieve a "shared vision across the region" in the matters envisaged for the Handbook.  Certainly, some commonalities will emerge.  However, this should be a product of investigation, data, reflection and synthesis of experience.  Given the very great differences within the Asia-Pacific region between the problems being addressed; differing population sizes; different legal and judicial traditions; different economic capacities; different means of tackling delay; and differing cultures, it is not self-evident that a "shared vision" will emerge, except at the highest level of generality and abstraction.  We should face up to the fact that there will be many specificities for the different countries and get right the mixture of common themes and specific problems.
1.5
Given the dimension of the backlogs and the way in which they defeat the attainment of justice (as promised in international human rights law) an immediate question is presented as to whether a project tackling delay needs a large infusion of economic and sociological expertise, rather than specifically legal and judicial expertise.  It is appreciated that courts are not factories.  Their "product" is the resolution of cases according to law and justice.  Their activities are special and cannot be reduced to mass production methodologies.  Their personnel should not be answerable to production managers given that cases are not just units - ie not necessarily comparable in difficulty, complexity and sensitivity.  On the other hand, it is not self-evident that the best people to solve the problems of serious backlogs are only or mainly lawyers and court personnel.  This may be so; but it needs to be explored.  Furthermore, some of the solutions may lie in diminishing the very role of courts in performing some functions as by:
· Imposition of strict time limits on the presentation of argument and advocacy;

· Introduction of procedures (especially in common law countries) for oral evidence and cross-examination in deciding cases on the merits;

· Increasing the judicial power to control time-wasting procedures and to terminate obviously hopeless or futile proceedings peremptorily for established grounds like abuse of process, vexatious proceedings, etc;

· Reduction of rights of appeal, especially second appeal;

· Introduction of procedures ("triage") for granting leave or special leave and disposing of cases refused such leave in short semi-arbitrary reasons of a brief and general kind;

· Limiting the number of levels of appeal or review within the judicial system so that, essentially, as the ICCPR envisages, there is only one hearing and one level of appeal/review - anything more must be limited to cases of special importance to the general principles of law or as instances of serious and demonstrable failures in the system that need to be corrected by higher/final courts;

· Introduction of more technology to monitor each of the foregoing and to identify logjams and blocking points; and

· Introduction of appropriate procedures/encouragements to take matters outside the formal court system to private arbitration, conciliation or mediation either as an adjunct to court proceedings or as an alternative

1.6
Although the Indonesian section of the chapter illustrates a civil law jurisdiction and the Philippines chapter illustrates what is basically a common law system and although these sections are excellent, interesting and readable, an ideal methodology might involve slightly shorter reports from even more countries  in the region with the product leading to a synthesis analysis, drawing on the specific experiences so as to provide:
· A general list of problems;

· A comparative table of solutions;

· Some conclusions of a transnational kind on the solutions that appear most promising and those (eg the Indonesian introduction of legal obligations to decide certain cases within specific times) that are possibly bandaids and not systemic solutions.

1.7
Although, therefore, I would prefer to tackle the chapter differently than by two case studies specific to the countries identified (Indonesia, Philippines) and although I miss in the two sections of the draft chapter any detailed discussion on (a) the philosophy and theory of courts, their basic purposes and what human rights law says about them; and (b) economic/commercial/business inputs so far as these can be relevant to court productivity, I will proceed to offer individual comments on the sections provided on national experience.  Nevertheless, those sections would possibly be improved by the infusion of materials along the foregoing lines because otherwise a reader might be inclined to say:  "Well, that is how they do it in X, but we are different and they do not really understand our problems".  

1.8
At the very least, it would arguably be desirable, if we are going to stick to individual country experience, that there should be some preliminary information on background factors that explain the context for courts, case loads and delays.  These would include:

· Basic information on country size, court structure, size of the judiciary and organisation of the hierarchy;
· Basic data on the growth in filings over the past five decades, if available;

· Basic data on the reasons for such growth including (a) higher education in the population and increased expectations; (b) greater average wealth necessary to sustain litigation; (c) cost rules or other factors that promote continuation of litigation; (d) failure to divert mass decision-making to cheaper, more final and cost effective administrative decisions; (e) basic failures of the judicial process to reform methodologies, career appointments and promotion; and (f) failure to pay judges sufficient salaries and to provide attractive terms of appointment to attract the most intelligent, hard-working and devoted personnel.


The Indonesian section correctly insists on the need to address such fundamental issues.  It would be very useful if, at the end of the chapter, a section were produced that talked of these issues, identified them and drew on business, corporate management theory and sociological investigations to identify those disputes best resolved in a court system as distinct from through other means.  In the common law world, final courts give fully reasoned decisions in a remarkably stable number of cases annually.  Thus (in approximate terms) the Supreme Court of Canada gives about 120 such decisions; the Supreme Court of the United States and the High Court of Australia give about 80-90.  The House of Lords (England) gives about 60.  Self-evidently, the role and function conceived of such a final court is quite different from that conceived in a court such as the Supreme Court of Indonesia where the judges have crushing workloads.  This point is most vividly made in the excellent text provided.  One judge is noted (p 17) as having been assigned 465 cases as of October 2006.  Such a judge cannot perform the supervisory, legal, justice-protecting and national functions which common law countries regard as the essential province of the final national court.  Does anyone in Indonesia ask fundamental questions about the basic role of the final court?  Being deluged with too many individual cases, the voice of the Supreme Court may not be clear and simple in a manageable number of cases which need to attract a national focus.  Of course, sometimes, governments are happy to have judges over-busy so that they cannot, by selectivity, survey the whole horizon.  An important issue presented, especially by the Indonesian case, is whether a radically different kind of docket for the Supreme Court is desirable, and achievable in accordance with the Indonesian judicial history, constitution and legal culture.
THE INDONESIAN EXPERIENCE
2.1
I offer the following comments for consideration in the section on the Indonesian experience.  I pay tribute to the authors and especially for the excellent graphical and tabular material which makes the section very readable and understandable.
2.2
The individual comments for consideration are (by reference to the text):

130
Is there a danger in the preparation of draft judgments, that the non-judge drafter will effectively become the decision-maker, particularly if the decision-maker is swamped with an overwhelming burden of cases?
155
What is the reason for giving special time limits for criminal and commercial cases.  Why are family law or religious cases not sometimes more urgent?  Would it not be preferable to have criteria for urgency rather than classification by type of case?  One obvious criterion would be that an appellant is in custody.

165
How can we ensure that case management does not become an end in itself and that judges are diverted from doing their basic job (deciding cases) and instead spending too much time on juggling cases and hearing case management applications?  This has sometimes been a suggested problem in Australia.  What systems of decision-making can be introduced to facilitate quicker and more accurate decisions at first instance to reduce the burdens of appeals.

220
Should supporting assistants themselves be judges or is this effectively an attempt to remove the effect of individual decision-making and to replace it by a corporate bureaucracy process?
255
It would be desirable to spell out the filtering process within the Supreme and other court jurisdictions.  In the overwhelming caseloads described in the Indonesian experience, it seems obvious that there is an urgent need for a better filtering ("triage") process.

320
Has there been debate about "performance standards".  These have been resisted in Australia on the footing that most cases are necessarily different.  Performance standards may assume that all cases are equally important, difficult and sensitive, which is not the case.

380
Should there be an infusion of management ideas by personnel who have training in corporate governance, economic theory and international studies of case management across many systems?

390
The reference to "highly bureaucratic culture" needs to be explained in a little more detail for foreign readers.

455
The quarterly meetings between the Supreme Court of Indonesia and the Federal Court of Australia might be elaborated.  Does this mean that there can, after all, be effective dialogue between civil law and common law traditions?  What are the sticking points and differences?  What has a huge jurisdiction court (Indonesia) got to learn from a much smaller caseload court (Australia)?  This would be an excellent source of region-wide insights.
2.3.6
Graphic six is extremely vivid.  What happened in 2000 to suddenly lead to the rapid increase in case files?


p 20
The disjointed priority given to special classes of cases (criminal, commercial) has a risk of distorting the case flow generally and reducing the chances of expedition for proved particular need.  What attempts have been made to get the legislature to address the backlog in a more effective and systemic manner?  Is there a risk that the requirement of decision-making in, say, criminal appeals results in superficial, last-minute even unjust determinations merely to conform with the statutory time limit?

p 22
Rather than reviewers providing consolidated comments, it would be highly desirable that the authors of the sections on the Indonesian and Philippine experience should themselves bring together conclusions that they think may be of relevance beyond their own country.  In the case of Indonesia, the message seems to be:  (1) The case load, at least at the level of the Supreme Court, is far too high and prevents that court from performing nation-wide duties of clarify and developing the law and identifying and correcting important instances of injustice; (2) the main strategy of the legislature (fixed times for decisions in criminal/commercial cases) is distorted; and (3) the real solutions lie not only in looking at the endemic causes of case loads and delays but considering afresh the very purposes of courts and specifically of highest courts and the limited number of cases that such courts can properly decide in any one year.



The section may be strengthened by providing a longer conclusion that is not focussed only on the initiatives that have attempted to tackle the Indonesian problems within the framework of the current way of doing things.  The authors should be encouraged (if it is possible for them) to question basic systems and work assignments and to clarify that it is essential for particular courts to perform, notably the Supreme Court of the nation.



The Indonesian section is extremely interesting, well illustrated and highly practical.  However, as it probably inevitable, it focuses very much on the particular national case.  The authors should be encouraged to derive conclusions on the most fundamental issues that will be of use outside Indonesia in countries with different population pressures, court systems, case loads and traditions.



The Indonesian section is admirably self-critical.  It pulls no punches on the problems in Indonesia.  What would strengthen it greatly would be provision of an adequate theoretical base; infusion of experience from outside the legal and court paradigm applied to the court system (especially economic); and the suggestion of fundamental conclusions that will be of use beyond Indonesia to countries throughout the region with their diverse court systems and traditions.



In short, the Indonesian section, already excellent, could be made more compelling by an extrapolation from the local experience to ideas that seem to the authors (deeply involved in their national story) to address similar problems beyond their borders.  The authors may feel unable to do this because they do not know enough about theory, economic analysis and experience, other court systems and different national cultures.  


If the Judicial Reform Handbook is to be of real use throughout the region, we must look to the chapters to draw general points together in a very effective way.  If, understandably, this cannot be done by authors who recount their home experience, we may need to engage academic/practitioner experts who can perform the extrapolation and make a checklist of the general lessons to be derived based on (and drawing from) the particular national experience.
THE PHILIPPINE EXPERIENCE
3.1
This section is also excellent, easy to read and, because it deals with the common law system is more immediately understandable to a person of that background.  It would be useful, if possible, to have comments from someone who can cross over on the relative amenability of common law and civil law systems to effective case management.  One would think that, if work is being done privately in judge's chambers, it can be done more quickly.  There is something arduous in having to perform one's functions in public court, constantly under the attention of litigants, the legal profession and the public.  How does that differential in court systems affect the differential capacity of the two basic systems in the region to respond to delay reduction strategies?

3.2
A possible weakness of the paper is the lack of identification of the philosophy, purposes, objectives and overall guidelines that have infused the Philippines initiatives.  As well, there is no apparent reference to attention to corporate/commercial knowledge in improving court throughput.  Has there been any economic analysis in the Philippines of the courts' performances?  Until economic analysis is introduced, it seems likely that courts will probable stumble along in the same way as the past, imposing occasional "crash" programmes to try to catch up.  Although courts are not factories, there would probably be many lessons they can learn from time and motion studies in other (economic) activities.  Adapted to the peculiar function of courts, and constitutional necessities, such studies may have more to offer to our project than may have been assumed.
3.3
The following textual comments are made:


5
This comment seems a little one-sided.  All abuse is surely not on the defence side.  Occasionally, government, as a litigant, can be an abuser of office, power and court time.  Take a very late collapse of large prosecutions, which do occur.  The introductory paragraph should be reworded to ensure that it is, and appears, neutral.  All litigants have a tendency to misuse court processes for their own purposes when it suits them.  Litigants are selfish.

75
It is here that some attention needs to be given to identifying the Philippines conception of the essential purposes of courts.  Why are some disputes assigned to courts as distinct from tribunals or individual arbitrators or tribunals?  What do mission statements say on the delineation of those problems which, of their nature, must be dealt with by a judge in open court with the difficulties this presents for fast throughput?

95
There seems a tension in the statement here and the opening paragraph complaining about defendant misuse of rules.


115
What is "neoterics"?  Obscure words ("quotidian" at para 70) should probably be avoided, remembering that many readers will not have English as a first language.  Very simple expression is desirable in our report.


160
The emphasis on judicial participation is well made.  Give some illustrations here of how judges who might not originally have been sympathetic, were encouraged / induced to become cooperative and what works to make them so.


210
It would be useful to have some illustrations of any difficulties presented by constitutional doctrine on "due process".  To what extent is this a "problem" in other countries of the region?


220
A monthly docket of 346 cases is more than ten cases a day per court.  If unrelieved, this would be far too much unless the cases were simple and routine.  Discuss the personal pressures placed on courts.  Have any studies been made of health problems, breakdown and stress related absences.  What is the differential case load at different levels of the hierarchy?  What about a few voices of typical judges - perhaps with some photos?

215
Is there any lesson in the links with United States courts that would uniquely exist in the Philippines for strategies of delay reduction in that country that have been considered in the Philippines?  This is the only jurisdiction in the region (except Guam, Palau, Samoa, Hawaii) with real contact with the US legal and court tradition.

420
How were the pilot areas selected and according to what criteria?  


425
How were the advocates involved in the process?  What were the difficulties of doing so?


430
The funding might be described and the general costs and contents of the training programme.


495
A great strength of the Philippines report is the emphasis on trial courts rather than the somewhat different subject of a final court.  However, it would be important to get at least some commensurate data, if possible, from Indonesia on trial courts and from the Philippines on the higher appellate courts and Supreme Court.  At the moment, the two systems (with different legal traditions) are not really comparable because of the different hierarchy studied.


540
There is a need for more elaboration of the dissatisfaction with court referred mediation.  


600
It would be important to have elaboration on how excessive rigidity has been avoided in the delay reduction programmes, given the focus of such programmes on throughput rather than quality, as such.


625
Has there been any study or report on litigant satisfaction with greater speed / more rapid throughput?  In the end, courts serve the people and delay is certainly a reason for dissatisfaction.  But what of accuracy and quality?  Have they suffered?

700
Fire in the belly for justice and law is one thing.  Have there been any dangers evident in fire in the belly for throughput?  There are dangers in over-enthusiasm.  Have they emerged?


725
One can understand that crash courses may be successful.  But like sprinting, it cannot be maintained over an indefinite period.  What are the instances of exhaustion, breakdown, resistance, illness etc?  What are the human problem areas to be address and how can they be monitored as efficiently as the case files?

750
The reference to the "finish line" is another instance of the "sprinting" attitude to delay reduction.  But is this not a marathon?  How can strategies for short term and long term delay reduction be differentiated and applied as appropriate?  Does Philippine experience offer any solutions to this question?


805
What were the instances of resistance to introduction of computers?  How were these objections overcome?  How did computer literacy affect delay reduction?


845
What does "segued" mean?  I note that there is no concluding item on litigant satisfaction.  Were litigants and their advocates consulted for their views/suggestions?  Were there any complaints?  Was there an office for receiving complaints?  How were the complaints handled?


875
Contrast the strong tradition of common law countries to deal with matters in open court.  Compare that to the civil law tradition of private chambers and written materials?  Has Philippines moved to more written material and if so with what impact on case delays?

3.4
The content and structure of this section are, within the general approach chosen, readable, excellent and interesting.  There needs to be some simplification of the language but the general message comes over loud and clear.  


Of necessity, the two country reports do not cover the whole field of trial courts / appellate courts / final courts in civil law and common law countries of the region.  Some overview summary chapter may be required, pulling together the main points derived from the individual country experiences.  Furthermore, the support base in theory and philosophy (as well as economics) needs to be strengthened as per earlier recommendations.  I will be happy to offer further comments on the chapter as it develops.  I congratulate the authors in Indonesia and Philippines on their contributions for the Handbook.
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