PROPOS THATA spzcmusr TAX coum BE CREATED SHOULD BE REIECTED THE rzn:mu. counr m rumusn THE
msmnous OF FTS FOUNDERS. GENERALIST LAWYERS QUESTION ORTHODOXY AND CHALLENGE THE ASSLIMPTIONS OF
SECIALISTS. THE COSTS AND DISADVANTAGES OF A SPECIALIST COURT OUTWEIGH ANY SUPPOSED GAINS. REFORM OF

rm RAL APPELLATE ARRANGEMENTS MAY, HOWEVER, BE WORTH CONSIDERING.

SUE: A SPECIAL COURT?

ivilege to be invited to address

ip of specialists in Austratian

1 law. Especially so because,

any years, | have been expressing
jons about the notion that income
in.Australia is s0 specialised that
tion must be approached in

ar way, divorced from the current
that now govern the interpretation
ion more generally, in Federal
ihissioner of Taxation v Ayan’, | said,
5 to which | have since returned in
text of taxation and other flelds of
at there Is a danger in the hubris
[tiatican occasionally accompany the

ng world of high professional
speciafisation®. In Ayan | said®:

lris ol the part of specialised lawyers to
rihat *thelr Act” is special and distinct

'al mavesnents In statutory construction
ave been such a marked feature of aur
tem In recent decadss. The [fncoms Tax
nt Act 1936 (CthY) is not different in this
should be canstrued, ke any ather
statute, to give effact to the ascertained
 of the Parliament”,

! 5 Taxatlon Discussion Group
ly biessed with charitable and
iving members.

jgc!we of these remarks is to

e a tribute 1o the late Justice

ill, judge of the Federal Gourt
talia. He was my friend from

schoo! days, through our time at
ersity of Sydney Law School and
ntly in legal practice and judicial
ice. Seion after his untirmely death in
035, | wrote a memwir of him,
blished in the Journal of Australian

Taxation®. Later, In March 2007, | enjoyed
the considerable privilege of being invited
by the Taxation Institute of Austrafia

to deliver the first Justice Graham Hill
Memorial Speech at the Institute’s annual
conference in Hobart®, ’

Graham Hill was one of the most brilliant
and distinguished of the [udges who have
served on the Federal Court of Australia.
In his own writings, he recounted the way
in which that Court had come to play an
integral part, both at trial and on appeal,
in the elucidation and application of
Australian taxation law. Thus, in his essay
“What do we Expect from Judges in Tax
Cases?"® he recourted the changing design
of Australia's federal taxation appellate
pragess, He explained how, for more than
fifty years, there had been two avenues of
“appeal” in taxation cases in this country:
an administrative and a judicial cne.

As he wrote':

"In early times administrative appeals went to
special Taxation Boards of Review, comprised
usually of a lawyer, an accountant and chaired by
a former {axation official. Judicfal appeals went
directly to the High Court and later 1o the Supreme
Court. Those two avenues are now reflecied in
administrative review of an objected decision by
the Administrative Appeals Tribunal (AAT) and
appeal Y the Federal Court of Australia™

Justice Hill was proud of his service in the
Federal Gourt where he sat continuously
from 1989 until his death. In his essay,

he defended the Federal Court, both in

its trial and appellate work. Correctly, he
recognised that, for most cases involving
fedaral taxation law in Australia, the
Federal Court was "in essence the court
of last resort™. This followed from the
universal system of special leave to appeal

to the High Court, introduced in 1976°,
as well as from the physical and temporal
limitations inherent in the function of

a national fina! and constitutional court,
which the High Court is.

The position of the Full Federal Court
as effectively the last word on disputed
questions of federal taxation law was
implicit in the approach of Masen CJ,
announcing the refusal of special leave to
appeal to the High Gourt in Commissioner
of Taxation v Westfield™. Mason CJ then
said that special teave to appeal from the
Fuli Federal Court would only be given in
taxation appeals in “exceptional cases".
Whilst the discretion inherent in special
leave decisions, as pravided by law, is
not shackled and a steady flow of federal
taxation appeals siill comes to the High
Court, the indication of Mason CJ has
generally been bome out by the practice
of succeeding panels of the High Court,
on special leave days, over the past
two decades.

Special leave to appeal to the High Court
is, as described, special. Although for many
decades, the High Court was both the
first and final court of appeal in Australian
federal taxation cases, consistent with the
constitutional functions of the High Court
and its ever-expanding workload both on
appeal and in its original jurisdiction, there
will be no return to that arrangement.

Justice Graham Hill was therefore correct
to perceive, and identify, these realities.
Rightly, he acknowledged that the creation
of the Federal Court of Ausiralia, as
a general federal Court, and the effective
finality of taxation rulings by its Full Court,
imposed on it an added obligation to
ensure that it decided controversies in
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ian law ﬁorrectly“. However, what is
in the law is often a matter of

xation cases usually involve) there

be arguable interpretations, at

the time a case reaches the Full
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Objective correctness does

egsarily betong to a group of

lised "experts”, In the field of income

for.example, views generally

[ foday concerning schemes of tax

% ince are quite different from those

‘o'r_ fifty years ago and then
orrect™,
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jan law that has been the subject

& axternal reviews, commanly by

(1950-54); the Hulme
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Hawke Government's Tax
chmmit (1985); the Howard Government's

B Now T2x Systern (1998) and moves

ual simplification of the main

for™. a glance at the federal incame

on suggests that nothing is ever

tten; no aspect of the substantive

dural taw is fixed in stone; and

riing is constantly eccurring not

enhance the revenue but aisc to

he efficiency and predictability

1he administration of revenue law, It is

tant process of change, dating

» the earliest exercise of the Federal

ent’s constitutional power to make

h respect to'S:

flakation; but not su as %o discriminate between
or parts of States”

ulates lawyers, accountants
|<;i§ls who work In the field of

aw constantly to hypothesise
eculate about changes that might

Hobart conference, when

red my tribute to Justice Hill, | was
by two themes that recurred in

ions with members of the large
nce gathered there. The first was the
eeling of gratitude for Graham Hill's

waork as a practitioner, judge and educator
in the field of taxation law. The second
appeared to be somewhat antithetical and
in conflict with his own expressed opinion,
recorded in the published essay that | have
mentioned.

Many of the participants in Hobart
privately (and some publicly) expressed
a strong conviction that a specialist
taxation court should be created to replace
the Federal Gourt of Australia In this

Law Reform Commission, my involvement
in the life of the Federal Court was limited
and it was overtaken by my later career,

| believe that | can address the notion of

a specialised federal taxation caurt with
appropriate dispassion: looking at it from
an institutional and functional perspective
free of personal loyalties. My view is that
such a specialised court would be an
undesirable development. | will say why.

s ./

it is healthy for specialist lawyers

{or other professionals) occasionally
to have to justify settled ways of

thinking

P S Rt e e R DR N e i e

respect. If taxation law could not secure the
stable excellence of the High Court itself,
so it was suggested, there was need for

a new specialist federal court of taxation
trials and appezls in Australia to replace
the role the Federal Court has played and"
to bring consistency and uniform quality
(as it was expressed to me} into curial
taxation decislons,

In his article, Justice Hill acknowledged
that there were "unfortunate examples” of
inconsistent decisions as between different
panels of the Administrative Appeals
Tribunal that gave rise to carrective
resolution of points of law by Full Courts
of the Federal Court'®, He acknowledged
“rare cases where differently constituted
Full Gourts [of the Federal Court] have
given apparently inconsistant decisions™".
However, he mentioned the ways adopted
within the Federal Court to constitute
special benches 1o resolve such
inconsistencies'®,

| was unsurprised to hear the praise of
Justice Hill; but | confess to feeling some
surprise over the strongly expressed views
1 heard abaut the supposed need for a new
special federal tax court.

For a short time before my appointment
to the New South Wales Court of Appeal,
I myself served as a judge of the Federal
Court of Australia®™, However, as | was then
concurrently the Chairman of the Australian
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ARGUMENTS AGAINST A SPECIALISED
COURT

Success of the Federal Court: From the
perspective of the High Court of Australia,
I can understand feelings of concern
about perceived unevenness in appellate
decisions, inconsistency of approach

and anxiety that particular decisions wili
depend upon the judges constituting the
trial or intermediate court. After nearly
twelve years of service on the High Court
and nearly 23 years as an appeliate judge,
| have a fair understanding of this concern,
However, it relates to a problem that, to
some degree, is inherent in any human
system of justice and in any court.

The creation of a specialist federal tax
court would presumably sonform to the
requirements of tenure and independence
mandated by Ch lll of the Gonstitution.
Once appointed, federal judges ara not
easily removed. Indeed, none has ever
been removed by the Parliament. Variations
in ability, diligence, collegiality and
attitudes are inherent in the independence
of our courts and the modes of
appointment that we ohserve in Australia.
However, overwhelmingly, the judges
appointed to federal {as well as State and
Territory) judicial office are tested and
well reputed lawyers, normally of relevant
suitability for appaintment, experience
and ability.




g?é, the appointments to the

i
“andard. Appointment to that court

yea‘rs'since the Federal Court
tralia was first created“ out of

|aw. The first Chief Judge, Sir Nigel
ad such experience when at the

Tiimiber of judges on the court gid practice
snghiely I taxation matters. Apart kom mysell,

h'had an enviabie reputation in taxation
Jenkinson, French, O'Loughlin and

2l oiten appeared or advised in taxation
mfters In ther respective States, and, of course,
ber of other judges 2ppeared occasionally In
es. Three judges, O'Loughlin, Nicholson JJ
self have held office {n the [nstitute, two as
| Presidents”,

.y gwen time the Federal Court has

fly included judges with spacialist
ence in federal taxation law., [t would
dicus to name them all, but amongst
pointees, Edmonds J, Young J
signed) and Gordon J are ohvious
Ministers with powers of

tment and their officials know the
ance of maintaining this seam of

se within the Federal Court.

d from the perspective of the High
uUrt, it Is common to see, in taxation

s, that a judge with specific

rience in taxation law is normally
zipant {and leading writer) in appeals
% cases. Internal arrangements for
stitution of Full Federal Gourts
their participation. Similarly, first
slance cases commonly involve judges

with experiance in taxation law. Mot all
judges, including of the Federal Court,

find taxation work interesting or congenial.
The statute is now of horrendous length.
Itis easy to lose one's way, especially
without the assistance of skilled and
knowledgeable lawyers. Tne participation
in tax appeals of at least one expert judge
is normally desirable. In my experience, this
is ordinarily assured by the participation of
members from the Tax Panels constituted
within the Federal Gourt. 1t may come as

a hurtiul surprise, but 1 do nat doubt that
some judges of the Federal Gourt, who are
not experts In tax law, are just as happy
when they are not assigned to taxation
appeals. Never once, in my experlence

on the High Court have | been tempted, in
a taxation appeal to which | have notbeen
rostered, to foliow the robust practice of
Starke J in the 1930s and 1o order: “Pull up
ray chaie”, ’

When specialist insiders criticise
a particular decision; perceive
inconsistency in reasoning as between
decisions; or fee! that an individual case
did not secure the “A team" {as they
might describe it), they should reflect on
the generally uniform and high quality of
the judicial work ef the Federal Court. In
its relatively short life, it has more than
achieved the high expeciations held of it by
those who established it.

Role of generalists; In any case,
especially in appeals to multi-member
benches, there is a role for generalist
lawyers and a danger in constituting

a court exciusively of specialists.

As President of the New South Wales
Court of Appeal, it was my function,
every month, to deploy the judges In that
court for the ensuing month. | observed
a number of rules which were discussed
with my colleagues, They included an
endeavour to vary the constitution of the
court for particular appeals so as to ensure
a fair mixture of participation in large and
small cases; important and minor ones;
interesting and predictably boring ones;
and cases In which judges had expert legal
knowledge and those in which they had
no expert acquaintance. My experience
was that sharing of the labour in such ways
made for better outcomes,

‘The common law system works,

substantially, by means of analogical
reasening. Judges will see pathways to

HE

elucidation of a legal prablern by analogy
with the solutions offered in different cases
which bear some analogical similarity.
Although most income taxation law involves
statutory interpretation, the construction of
federal legislation often invokes common
lires of reasoning. Knowledge of other
federal laws {or of similar State laws) or

of the comman |aw can spark jdeas, ar
suggest advance or caution, which a person
with limited and orily specialist experience
might not immediately percelve.

1t is healthy for specialist lawyers (or other
professionals) oceasionally to have to
justify settled ways of thinking. The modern
process of institutional law reform grew
out of a recognition that the legislature
needed assistance, generally from lawyers
themselves, but aiso from ethers, in
identifying defects, inconsistencies and
injustices in the law so that they can be
rectified. In appsllate judging, this process
is more likely to occur effectively if at least
one member of the Court 1s viewing the
problem fram outside the field of specialty
and guestioning assumptions that other
specialist colleagues take for granted.

In his book, Why Socjeties Need Dissent®,
Professor Cass Sunstein of the University
of Chicago points to the value which
such questioning brings to judicial and
other decizlon-making. It internalises and
institutionatises a process of effective
review?, It helps to ensure that a small
and sometimes opinionated group of
experts accommedatas to a healthy edge
of self-criticism, Thus, whilst expertise in
a field of law is essential, and contributes
to consistency of outcomes and efficiency
of dispositions, non-expertise fulfils
different but equally important qualities
that contributa to the assurance of open-
mindedness, self-quastioning and true
impartiality. These too are hallmarks of the
judicial performance in Austrafian courts.
The creation of a generalist Federal Court
permits such a mixture of talents, certainly
in appeals. The creation of a specialist
tax court might sometimes enhance
consistency, efficiency and speed of
determination but at a loss of introspection
and self-criticism that would be regrettable.

Institutional remove: The arrangements
for the appointment of judges to the
Federal Court and for the assignment of
particular cases within that court help
assure that the degision-maker truly
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rs ago, some State magistrates
lor appeared to become) too
 police because of the practical
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become known to repeat players.

Court, it may be inescapable. Howaver,

it would be inevitable that a specialist
taxation court would be constituted by

a much smaller pool of judges. In larger
numbers, there is a greater practical
chance that truly impartial decision-making
will prevail. So-called "expertise” can
sometimes amount to little more than fixed
attitudes. In larger numbers lies a greater
probability of successiully challenging
transient orthedexy and subjecting
specialist assumptions to the scrutiny of
non-experts.

In my earliest days as a young lawyer,
I remember how impressed | was
when a decision of the High Court
gverturned years of assumptions about
the interpretation of the Workers’
Compensation Act 1926 (NSW)?5. [t was
an interpretation that had been universally
regarded as correct in many decisions
of the specialist Workers’ Compensation
Commission. When read, the reasoning
of the High Court, reversing the settled
thinking, was compelling. it demenstrated
to my young mind the value of having non-
experts look at issues from lime to time so
as to haul the experts back to the text of
the statute®. It is a lesson that ) have never
forgotten. It applies equally to the very
function of courts and to their contribution
to upholding the rule of law as expressed
in the federal statutes in which the relevant
law is contained.

Relation to general iaw: There is
a particular reason in federal incame
taxation law for avoiding the creation of
a specialist court. it is that taxation law
necessarily involves courts in elucidating
and applying concepts of the general
law as they impinge on the operation -
of taxation statutes. Much tax law
depends on accurate fact finding, a skill
not confined to taxation kaw experts,
But sometimes important questions of
legal doctrine are at stake. Thus, many
imprurtant decisions of the High Court, and
also the Federal Court, have involved an
understanding of general legal concepts
which is enhanced by the involvement of
taxation specialists with lawyers of broad
training and experience, including judges
with such varied backgrounds.

Instances of this point may be illustrated
by a glance at decisions in taxation
cases concerned with such concepts as
goodwill?’; royalties®; assignments®; and

various concepts in the field of company
1aw™0, There are many other instances.

In some of themn the High Court itself
divided on the resolution of the issues. That
is of the nature of such contests. However,
tor a full appreciation of the dimensicon of
the contests, there can be no doubt that

a broad and deep experience in the law,
especially in property law, is important for
the “correct” fulfilment of the role of a court
in taxation cases.

A danger of a specialist court is that it
may be cut off, in persennel, physical
propinguily and attitudes from the general
developments that are happening in the
law more broadly, as for example in the
principal Jegal task of courts today - the
Interpretation of contested legislation.
The work of the Federal Gourt, in the
approach to the construction of federal
legislation, and in the application of
federal administrative law generally,
ensures a background of experience that
is beneficial for tax litigation. It would be
lost or diminished by committing federal
taxation law to a specialist tax court.

In his article to which | earlier referred,
Justice Hill mentioried the problems that
¢an arise wheare jssues are presented to
specialist judges with little knowledge
about their complexity. He instanced
the many difficult questions of property
law that can now arise in practice in the
field of famity law®2. a value of a larger
generalist court is that a judge, unfamiliar
with a particular field of law, generally has
available informal discussions with several
trusted professional colleagues whe can
put him or her on the cerrect path to an
accurate legal understanding of the issue.

Infrastructure costs: Self-evidently, the
creation of specialist courts could not
stop at a special federal taxation court.
From time to time, demands are made

far a specialised inteflectual property
court. The creation of the Australian
Industrial Refations Court {never formally
abolished®) was justified, at the time,

by the need to have judges experienced in,
and empathetic with, industrial relations.
As Justice Hill pointed out, that court was
created following criticism of decisions

in secondary boycott cases. An arguably
preferabla solution might have been to
alter the substantive and procedural law
or to sreate a specialised division within
the Federal Court™. Following a change of



cernment, the jurisdiction in industrial

s matters was returnad to the

al Court. Care needs to be exercised
ive areas such as income taxation
trial law 1o ensure that specialist

h and other facilities; separate
arrangements; and separate court
15 or accommadation, In a country

Awstralia, these arrangements
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Australia today

aveto be multiplied seven or eight
‘Gver in the several jurisdictions. The
st are significant, as the creation of the
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workload of that Court is already large
anid broad. On presentiy known cases,

16 er of trials and appeals involving
Bicderal taxation law would be unlikely to be
1an a couple of hundred cases. This
d by 'avery small base on which to

reation of separate courts can

mes be justified by hierarchical

iderations and by the range and

y of their respective jurisdiction
jers. However, once created as

e courts, experience shows that

sonnel rarely have contact with

Qther, save for occasional social
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erve useful functions in newly

lished courts especially, is reduced

proliferation of such courts. Moreover,

& specialised is the jurisdiction

, the less likely may it be that

a new, self-standing federa! court.

appeals of general importance will arise,
warrarting a grant of specdial laave by the
High Court, Whereas a steady stream of
appeals comes to the High Court from the
generalist Federal Court of Australia, the
number of appeals from the Family Court of
Australia is typically quite confined3®.

Judicial satisfaction: afeature of modern
Judicial life, which was not common in

the past, is the incidence of early judicial
retirement. To some extent, this has come
about by reason of the increased and
unrelenting pressure of the work of judicial
officers; the unrelieved mediz, political and
other attacks that were not a feature of
earlier tirmes; and the increased perception
by lawyers that a legal life can be
successful, and certainly more profitable,
without judicial appeintment.

Within the Federal Court ... the
appellate arrangements ... look
increasingly old fashioned in

£y
2%

&

In recent decades there has been
a growing appreciation of the strasses of
judicial life®, a subject not spoken of in
earfier more buttaned up times, One feature
of judicial service that can make it more
congenial is a variety of experience. Mass
litigation involving repeated cansideration
and determination of substantially similar
problems may be less stimulating and
satisfying than a variety of engagements.
Moreaver, mixing and working with lawyers.
of different backgrounds, experlence and
interests can be stimulating in a way that life
within a narrow professional cocoon is not.

Whilst it is not society's particular
abligation to gréate a cosy environment
in which judges are to work, experience
teaches that variety of deployment can
enhance job satisfaction and thus the
quality and speed of judicial outputs. This
is a reason for avoiding specialist courts;
appointing judges to generalist courts;
and then deploying them in ways that are

_suitable to their expertise and (so faras

possible} congenial, varied and stimulating.

T e

The isolation of Industrial courts and,
to some extent, of family courts, though
doubiless well-intentionad, may not
necessarily have been in the best interests
of the administration of justice in the

long haul, The role of industrial courts
and tribunals in Australia Is undergeing
re-evaluation in the light of recent decisions
of the High Court of Australia®. There may
one day be an oceasion for review of their
separate existence. At some stags, the
separation of the Family Court of Australia
may warrant reconsideration of the
reconstitution of that court as a division of
a generalist Federal Court. (There is already
an overlap with the jurisdiction and powers
of the Federal Magistrates Court).

One separate superior court that has
proved very successful js the Land and
Environment Court of New South Wales.
However, the isolation of that court from the
judicial mainstream {and from a direct line
of appeal, under the Constitution, to the
High Court®®) suggests that (espacially with
State courts) the establishment of special
courts is not to be encouraged, The unity
of the law in Australia is one of the great
blessings of thea Constitution. To that unity
of law, the integrated judicature makes an
indispensable contribution.,

CONCLUSIONS

It is for the foregoing reasons that { would
reject the idea that a special federal
taxation court or taxation court of appeals
should be established, separate from the
Federal Court of Australia.

Within the Federal Court, and outside
it, there is an ongoing debate concerning
the appeliate arrangements. Those
arrangements, which follaw the Full Court
mede of sharing appellate work amongst
the trial judges, look increasingly old-
fashioned. In Australia today, specialised
appeltate courts have been created in
New Sauth Wales, Victoria, Queensland,
Western Australia, and to some extent in
the Australian Gapital Territory and the
Northem Temitary. As well, the Family
Court of Australia has its own separately
constituted appellate structure®.

1 have long held the view that appellate
judging requires different skiils and
different institutional arrangements®, The
general belief is that the quality, accuracy
and efficiency of decision-making in
appeals improve when that function is
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tted, substantially, to permanent
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“ederal Court?, it ssems likely that the
&) Court will move, in time, to having
=diatist appellate court or division.
‘might coincide with an accretion to
arigty of the work of trfal judges of

: he‘t—"gde'ral Court being contemplated

e a5 of criminal law and potentially in
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titutionally feasible, the variety of
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nary citizens. And this inchides In the
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hape that these remarks of mine will
Decome known to Australia's taxatian
perts, in the legal and accounting
essions. And that they will cause

riolts reconsideration of any push for
fallsed Australian tax court. In my

; is & bad idea. It is neither in the
Binterast of taxation law nor of the nation, its
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