3.

TORTS

Foreword
____________________________________
The Hon Justice Michael Kirby AC CMG

Lawyers brought up in the tradition of the civil law regard the common law as hopelessly confusing.  They look on it as a relic of primitive legal times.  For them, common law was cast aside by the great codifiers whom Napoleon appointed to restate the law of France.  As the Emperor predicted, this was to prove his most lasting legacy.  The common law had its own internal critics who thirsted for codification.  In the nineteenth century, in Britain, they were led by Bentham and Mill.  Their advocacy had some successes in long-lasting commercial legislation enacted in the latter part of the nineteenth century.  They exported other success to their Empires - most especially the Criminal Code of Fitzjames Stephen applicable to this day through most countries of the Commonwealth of Nations and reflected in Australia in the code States, copying Griffith's Queensland Criminal Code.  

In the United States, the codification effort sputters on in a statutory form of the United States Code.  And in important work of the American Law Institute and the work of the Commissioners on Uniform State Laws.  However, for the most part, codification has eluded us in the common law world.  We grow up with the common law method.  We learn it in law schools.  We understand its advantages of flexibility, transparency and constant adaptability.  Yet we have to admit that it is a messy system.  It spawns millions of judicial decisions.  

Such decisions are hard even for the most conscientious of lawyers to keep in their minds, classify and regularly update.  The proliferation of multiple judicial opinions, diverse reasoning and mountains of dicta challenge the legal mind questing to identify precisely the rule for which each case of high authority stands in the taxonomies of the common law.  If any reader wants to make this point good, he or she has only to read the different reasons of the Justices of the High Court in Perry v Apand Pty Limited (1999) 198 CLR 180, described in many places in this book (see eg 33.4.380).  In a painful and brilliant analysis, Professor Horst Lűcke (formerly of the University of Adelaide and now at the University of Queensland) tried to explain the decision and its ratio decidendi for German lawyers.  One can only imagine the mixture of bemusement and alarm that the attempt must have occasioned.  This is not a criticism of the reasoning.  It is simply a reflection of the freedom and honesty inherent in the common law method.

Except perhaps in the exposition of constitutional law (where equally, deep values inform judicial outcomes), there is probably no area of the law where there is such diversity of opinion as in the law of torts.  As this magnificent analytical compilation demonstrates, in tort decisions are found the conflicting values of what the law of obligations will impose as enforceable requirements on parties, in their various relationships, outside contract where they agree between themselves on what will happen when things to wrong.  It is in the nature of the problem presented by the law of torts that different opinions will be held by different judges over time, influenced by what Gummow J described in Pyrenees SC v Day (1998) 192 CLR 330 at 376 (see 33.2.250) as boundaries fixed by "social utility and economic sustainability".  


This work collects, classifies and illustrates developments that have been occurring in recent years in Australia, affecting the law of torts, as a result of debates that have arisen in legislatures, in courts, in the professions and in society.  The debates concern the considerations of "social utility" and "economic sustainability".  They have occasioned a number of changes in the Australian law of torts which, in earlier decades, could certainly not have been predicted.  Some can be mentioned:
· A retreat from the general observance of English authority on the law of torts.  This may well have been inevitable with expanding notions of national independence and the termination of appeals to the Privy Council.  The development can be seen in many places.  They include the rejection by the High Court of Australia of the 'three stage test' accepted in England by the House of Lords in Caparo Industries Plc v Dickman [1990] 2 AC 605 (see eg 33.2.260; 33.2.520; 33.2.660); the judicial rejection of the Bolam test for medical negligence in Rogers v Whitaker (1992) 175 CLR 479 and in Rosenberg v Percival (2001) 205 CLR 434.  (See 33.2.1144).  Only to see a similar test restored by legislation; and rejection of particular decisions on the substance of the law (see eg 33.8.330); 

· A recognition of the need for adaptation of the law to changing social circumstances and moral perceptions as in Magill v Magill (2006) 226 CLR 551 (see 33.8.1244); 

· Changing and sometimes conflicting opinions on the obligations owed to others as a consequence of rapidly changing technological possibilities, instanced in cases of so-called "wrongful birth" (Cattanach v Melchoir (2003) 215 CLR 1) and "wrongful life" (Harriton v Stephens (2006) 226 CLR 52) (see eg 33.2.1390);
· Changing notions about loss distribution, accident prevention and community responses in cases of injuries and losses.  See eg Sharman v Evans (1977) 138 CLR 563 at 599 (cf 33.10.33); Griffiths v Kirkemeyer (1977) 139 CLR 161 and Hodges v Frost (1984) 53 ALR 373 (cf 33.10.48).  these cases are now to be contrasted with more recent decisions including South Tweed Heads Rugby Club v Cole (2004) 217 CLR 469 (33.2.1170); Woods v Multi-sport Holdings Pty Ltd (2002) 208 CLR 460 (33.2.1610); Neindorf v Junkovic (2005) 80 ALJR 341 and Roads and Traffic Authority (NSW) v Dederer [2007] HCA 42 (AQ insert reference to treatment in text); and

· Above all, the increasing intrusion of legislation into the law of torts - both general legislation such as the Trade Practices Act 1974 (Cth) with its large provisions impinging on individual obligations (see eg 33.4.20; 33.4.640; 33.4.970; 33.11.230) or specific legislation, designed to restrict or deny tortious recovery as in the Civil Liability statutes enacted now in every Australian jurisdiction (see 33.3.230; 33.6.290-300; 33.6.350). 


Where valid statutory law has been enacted to express an applicable rule, it is a fundamental mistake for Australian lawyers to harken back to the comfortable generalities of the common law.  Because of its higher measure of democratic legitimacy, where Parliament speaks it is the duty of decision-makers to focus on what it said in the public law.  The growth of statutory law affecting obligations previously long governed by common law rules, adds a new peril for lawyers seeking to advise parties on their rights and duties in this respect.  A particularly valuable contribution of this work is that it provides the reader with many references to the intersection common law and statutory provisions.  This is a fast moving feast.  Legislation is being enacted all the time.  For the judge and practising lawyer, there is no alternative but to check the up to date state of play.  Fortunately, the Laws of Australia service and automated systems make this easier than once it was.


So far as personal accident claims are concerned, Australian law lost the chance to embrace a comprehensive national accident compensation scheme with the dismissal of the Whitlam Government on Remembrance Day, 1975.  Instead, we were left with the hotch-potch of individual tortious claims and what Justice Ipp has called "The swings in the pendulum … between the extremes of the laissez faire individualism of early capitalism and the paternalism of socialist doctrine".  (Ipp D, "Themes in the Law of Torts" (2007) 81 ALJ 609).  Eventually, supposedly for economic, competitive or political reasons, the Civil Liability Acts were passed to reverse many of the earlier judge-made doctrines of the common law.  The result has been to inject enormous changes into the ambit of liability, particularly for the tort of negligence.  Many of changes came about as a result of the report of the national advisory committee chaired by Justice Ipp.  

The result of these changes has been to shift responsibility so that, in Australia, the burden of loss is now much more commonly borne by the injured person than by public authorities, private corporations and individuals with arguable duties to attend to accident prevention and to secure insurance against risks of liability.  

Even Justice Ipp has now suggested (along with many others) that the alteration in the direction of tortious liability, occasioned by recent legislation, has gone too far.  As in many other areas of the law, we may live to see a move in the cycle back to greater "paternalism" - or as I would say, obligations cast on those in the best position to address accident compensation and communitarian responsibility.  However that may be, this book is proof positive that law school notes are no longer a safe guide through life to liability under the Australian law of torts.  

Countless examples in these pages demonstrate the way in which legislation has changed things and the common law has reflected, at a distance, the social forces expressed in the legislative norms.  There is no extensive treatment in this work of what Justice Ipp has described as "the Galapagos Islands Division of the law of torts", namely the law of defamation (Ipp above, 615).  It is touched on lightly under particular themes (see eg 33.10.49).  But its often arcane rules (themselves, in Australia, in the midst of change caused by the Uniform Defamation Acts) have to be dealt with elsewhere.  

Of course, there are perils in publishing any legal textbook (especially a taxonomy such as this), given the constantly changing state of the common law and of relevant legislation.  Like any legal work, this book can only state the law at a given moment of time.  Because there is no comprehensive torts code in Australia, the law of torts continues to evolve, to expand and to retreat, rather like a living amoeba.  This makes it at once beautiful, fascinating and daunting.  However, the authors and the publisher have done a considerable service in making this text available to the whole profession, including those who are not subscribers to the Laws of Australia.  It will be a most valuable professional resource.  In a sense, this is the way that we common lawyers try to stamp on the chaos of law by thousands of instances, a pattern and a form by which we can reason to conclusions in new, analogous circumstances.


This work therefore joins earlier publications of the same kind, including the 2003 title on the law of Contract; the 2006 title on Contracts:  General Principles; and the 2006title on the law of Unconscionable Conduct.  The last-named title, like this one, was prepared under the general editorship of Dr Paul Vout of the Melbourne Bar.  Twenty years ago Dr Vout served as one of my associates when I was President of the New South Wales Court of Appeal.  By that time, I had learned the importance of legal classifications and conceptualisation from the decade I had served as inaugural Chairman of the Australian Law Reform Commission.  I would be proud to think that some of my interest in this approach to simplification on our unruly legal system, rubbed off onto him.  

I congratulate Paul Vout, his co-authors and editors, and the publisher, on sharing their most valuable efforts with a larger readership.  The ultimate beneficiaries will be all the people living under the law of Australia.  Clear thinking about the categories and rules is the essential precondition to applying them accurately and with justice.
Michael Kirby
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