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QUALIFICATION TO RESPONSE

This response is given in respect of the period between 1993-96 when I served as Special Representative of the Secretary-General for Human Rights in Cambodia.  I was appointed to that office by Secretary-General Boutros Boutros-Gahli and was the first office-holder.  I do not hold office under a mandate from the United Nations Human Rights Council and have had no dealings with the Council since human rights special procedures changed.

INTEGRITY, INDEPENDENCE AND OBJECTIVITY

A.1
When I served as Special Representative, I was satisfied that my professional integrity as a mandate-holder was sufficiently safeguarded by the way in which monitoring, missions and reporting were conduced.  I came to the Office from a long period of service as a senior judge in Australia.  I never doubted my own independence.  I was supported by the then United Nations Office on Human Rights and, when appointed, by the first High Commissioner for Human Rights (Mr Jose Ayala Lasso).  I had strong support from senior UN officials, based in Geneva and New York.  I was also assisted by the  United Nations Permanent Office in Phnom Penh and worked in cooperation with the Secretary-General's Permanent Representative in Phnom Penh (Mr Benny Widyono).  At the time of my appointment, there was a great deal of optimism about assistance to Cambodia following the UNTAC transition.  Initially, there was also support from the Royal Government of Cambodia.  When this situation changed, I was afforded assistance and support by missions to Cambodia by the High Commissioner and, later, by the Deputy Secretary-General, Mr (now Sir) Marrack Goulding.  For the most part, the reports delivered to the Commission on Human Rights and to the Sixth Committee were written by me on the mission, at its conclusion and before my departure from Cambodia.  The assistance and support I received from UN Secretariat officials (led by Mr John Pace and Mr Gomez del Prado) was efficient and professional.
A.2
I am not working under the current operations and cannot comment.

SCOPE AND TERMS OF THE MANDATE
B.1
The mandate I received followed the Paris Peace Accords that brought peace to Cambodia after years of war, invasion, revolution and genocide.  My mandate was broad and it was substantially left to me, advised by the UN Office in Geneva, to frame the human rights priorities that I would address.  The staff at the UN Human Rights Office in Geneva undertook investigation, at their own suggestion and on my recommendation, between missions.  There were two excellent field officers in place (Mr Christophe Peschoux and Mr Daniel Prémont).  There were also local Khmer speaking officers who were knowledgeable, brave and enthusiastic.  Neither in my written reports to the Secretary-General nor in my oral reports to the Commission and the Committee was I in any way impeded or censored.  Nor did I feel any indirect inhibition in reporting the human rights situation as I perceived it.  On the other hand, it should be said, that the situation in Cambodia during my service (1993-96) was generally improving, mainly optimistic and, at least initially, attentive to my recommendations.  On the basis of my experience, there was no defect in the precision of the mandate.

This conclusion can be illustrated by an example.  Because of my previous service on the WHO Global Commission on AIDS, I insisted that a major human rights focus should include women's rights and the rights of all in relation to HIV/AIDS.  This was repeatedly questioned by some members of the Government who regarded promotion of condom use, posters, assistance and advice to sex workers etc as inimical to local culture.  I persisted and both within the Secretariat and other UN agencies as well as in key departments of the Cambodian Government, the response was generally supportive.

B.2
As my mandate was concerned with technical assistance to the Royal Government of Cambodia, it was drafted with a view to the major needs of that Government as detected during UNTAC.  I have no complaint about the mandate or how it was interpreted by United Nations officials.

ACCESS TO INFORMATION
C.1
Whist on mission in Cambodia, I could generally gain access to officials, civilian and military, civil society organisations, prisons and other interested groups.  Eventually, the Prime Minister (Mr Hun Sen) declined to receive me in the last year of my mandate (1996).  This was in alleged retaliation for criticism of the Government.  The result was a concerted effort of UN officials to try to re-open lines of communication.  There were visits by the High Commissioner, Deputy Secretary-General Goulding, Mr Pace and others, but without avail.  My understanding is that Mr Hun Sen has adopted a similar approach to each of my three successors, including Professor Yash Ghai, the current Special Representative for Cambodia.  It is difficult to know how the obstacle presented by the refusal of the Prime Minister (then the first Prime Minister) to meet the Secretary-General's representative could have been cured.  I believe that everything that could have been done by the United Nations Secretariat was done and that the source of the problem was the lack of familiarity with public criticism on sensitive questions of human rights in the Cambodian political culture of the time.

C.2
A major advantage that I had was excellent and dedicated foreign and local officials based in the country of report.  Their resources were limited.  However, their energy, enthusiasm and dedication to the interests of the Khmer people usually made up for this lack of resources.  We also had to acknowledge the huge tasks facing the Cambodian Government at the time, the many priorities, the shattered state of the economy and polity and the impossibility of addressing all recommendations instantly.  Special Representatives/Rapporteurs have to bring with them a suitable degree of realism and practicality as well as the human rights instruments that they are mandated to monitor and report on.

SECRETARIAT SUPPORT / BUDGET / DESK OFFICER
D.1
As above, the support I received was efficient, professional dedicated and enthusiastic.  I consider that this was partly a function of the personalities of the officials.  On the other hand, I had to be trained in the arcane procedures of United Nations budgetary practice.  Attempts to secure even trivial funding for particular projects often took inordinate time and were usually unsuccessful.  Having worked as the Head of a substantial federal agency in Australia, I was generally able to work within the constraints and understood why they were in place.  It is essential that Special Rapporteurs/Representatives be informed about budgetary requirements.  A large organisation such as the United Nations must have them and they must be scrupulously observed.  Nevertheless, some degree of flexibility would have been desirable.  I sometimes had the impression that issues of this kind were relegated in Geneva to low ranking officials with little authority and much less commitment than the people in the field.
C.2
Recruitment of dedicated officials, with a good knowledge of UN treaty law, bureaucratic procedures and budgetary requirements is essential.  I happen to have been most fortunate in the officers assigned to assist me as Special Representative.  I think they were surprised when I insisted on writing my own reports.  Apparently, this is not a universal practice.  However, the reports were written and discussed with all of the officers of the Human Rights Office in Phnom Penh before I departed at the end of the mission.  This meant extremely hard work for everyone.  It left many items to be checked and elaborated.  But it was a preferable procedure in the case of my assignment because of the desirability of engaging the local staff most closely in the preparation of the reports.  Such discussions would be much more difficult at long distance and with supervening duties.  After they got over the surprise, the officials worked well and also taught me the conventions of UN report writing style (eg exclusion of use of the first person).

D.2
The improvement I would suggest, on the basis of my experience would be the provision of greater authority than existed 1993-6 for variations of comparatively modest amounts in the approved budget.

REPORTING
E.1
The reports provided by me, both written and oral, were handled appropriately.  They were well and courteously received by the then Commission and Committee.  They were supplied in advance to the Royal Government of Cambodia.  Copy of the text of my oral presentation was also supplied to the Government.  Normally, at least in the beginning, a senior Minister was sent to Geneva to respond orally to my report to the Commission.  The reports were heard in silence and the original reports both by me as Special Representative and by the Minister were received with acclamation.  As difficulties emerged, the acclamation disappeared.  I could see from the reports of other Special Rapporteurs/Representatives that mine was a comparatively easy road.  Nevertheless, I believe that the special procedures, leading on to substantial technical assistance, worked generally well during my mandate.  Some issues were tackled that would never have been raised by purely local initiatives.  These included:
· The rights of Cambodian nationals of Vietnamese ethnicity;

· The response to HIV/AIDS;

· Land acquisitions;

· Interference in press freedom;

· Independence of the judiciary;

· Impediments to the Human Rights Commission in the National Parliament.
E.2
The reporting procedure should extend beyond the venue of report.  The media should be more effectively engaged to carry the message of the Special Rapporteurs/Representatives to a wider world.  There should be more effective monitoring and auditing of attention to earlier recommendations both by the United Nations machinery and by the Government concerned.  Close attention should be paid to avoid territorial disputes between UN agencies.  Special Rapporteurs/Representatives should engage in appropriate dialogue with local Embassies relevant to the defence of human rights.  This should extent not only to Embassies of nations supportive of the United Nations Human Rights endeavours but also to those critical and sceptical.  During my mandate, I secured good working relations with officers in the Embassies of Australia, China, France, India, Japan, Malaysia, the United States of America and Vietnam.  These were often useful as were behind the scenes contacts with Ministers and officials.  Criticism, where warranted, must be fearlessly voiced.  However, prudence and attention to securing practical outcomes sometimes dictates more low key reports, at least while some progress is being made on a particular issue.  Getting the balance right is a major challenge for Special Rapporteurs/Representatives.  But no two mandates are the same.  General observations must be adapted to the needs of particular mandates.

UNIVERSAL PERIOD REVIEW
F.1
I favour particular country mandates.  Perhaps thought might be given to an increase in technical assistance focussed on human rights needs and practical infrastructure.
F.2
The initiative of an annual meeting of Special Rapporteurs/Representatives should be maintained and should include dialogue with representatives of human rights treaty bodies.  It is important to insist that Special Rapporteurs/Representatives are not there to give effect to their own inclination but to monitor and report on conformity with United Nations treaty law and relevant resolutions.
IMPACT / FOLLOW UP
G.1
The impact of my missions varied in accordance with the several targets.  As I disclosed in my reports at the time, there was good progress in particular areas, especially those where it was possible to work closely with United Nations agencies in the field (esp WHO, UNDP, ILO, UNESCO).  There was less impact where human rights recommendations cut across political interests of the then coalition ruling parties and were seen to favour rights of assembly and free expression on the part of opposition parties.  In those areas, little progress was made.  The only true utility of the mandate was that it existed as a voice to a wider world of serious abuses.  That voice may have had utility in restraining the worst abuses.  It is difficult to measure non-abuse.

G.2
Follow up on recommendations is essential.  It is necessary for this to be monitored by the Special Rapporteurs / Representatives themselves.  They should continue to present in their reports outstanding recommendations and indicate those that have been (even partially) complied with and those that have not.  The Secretariat should maintain such monitors and bring past recommendations to notice of the governments concerned.  The notion that the report is an end in itself needs to be dispelled for there is a natural tendency of large bureaucracies to think that it is so.

ILLUSTRATIONS OF KEY ISSUES

In my opinion, as I understand the present position, the key issues would appear to be:
1.
Preservation and strengthening of special procedures.  Defence of the Office of Special Rapporteur/Representative in relation to the Human Rights Council.  Strengthening of the infrastructure supporting the work of these officers.  Resistance to the abolition or diminution of the Offices or to imposition of restraints on their freedom to report with impartiality and integrity (but also respectfully) to the Council and, through it, to the world.

2.
The appointment of skilled, professional support staff, with a good knowledge of United Nations treaty law, procedures and budgetary requirements is essential to the effectiveness of the work of Special Rapporteurs/Representatives.  In my case, I was most fortunate in the provision of outstanding support, both at the highest level and in the field.  The Secretary-General himself (Mr Boutros Boutros-Ghali) invited me to meet him, discussed my mandate and offered strong support which, for the most part, permeated the whole Organisation.  It would be desirable if, occasionally, the Secretary-General were to meet his Representatives.  In my experience, there is a strong sense amongst them of loyalty to the Organisation of which he is the focus.

3.
Special Rapporteurs/Representatives must themselves be professional and balanced in their reporting.  The occasion is not one to indulge personal emotions.  Concrete examples of progress (if any) and of infractions of human rights are more telling than lengthy theoretical expositions.  It is my view that Special Representatives, guided by Secretariat officials, should play a significant part in the preparation of their own reports.
4.
Whereas difficulties will often present in relationships with governments, in matters of human rights concerns, much progress can often be made by contacts with other UN agencies, civil society organisations and lower level officials in the field.  Especially if such contacts can be supported by the provision of technical assistance, it will quite frequently improve the human rights situation on the ground.  

5.
It is highly desirable that Universities, civil society organisations, former mandate holders and others should be involved in monitoring the performance of the United Nations and its special procedures.  They will be freer to offer criticism and constructive suggestions for improvement.  It is in this sense that the workshop at Lund, Sweden in May 207 is to be welcomed.  The workshop should adopt a critical stance for the abuses and urgencies of human rights are substantial.  But it should also address the issues practically, concentrating on the ways in which real progress can be made, not simply another report of generalities written.

6.
Given that there are more rights abusing countries in the world than rights respecting ones and that all countries, of whatever disposition, are sensitive to public criticism of their record in open hearings before a world body (sometimes having consequences for the provision of foreign aid) some thought might be given to:

· Addressing polite, non-offensive and non-confrontational ways in which criticism might sometimes be expressed, where appropriate, in a way respectful of the status of the object of the criticism as having the dignity of a member of the Organisation which affords criticism a platform;

· Addressing the constructive ways in which criticism may be ventilated, as by suggestions for the provision by the United Nations of technical assistance designed to heighten awareness and to educate leaders about human rights law and standards; and

· Organising consultations with particular states or groups of states to explore ways in which criticisms can be expressed where considered necessary and appropriate but in a manner accepted as properly respectful to the dignity of the state9s) concerned.
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