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In the closing weeks of 2006, I travelled to a conference at the famous Harvard Law School in Cambridge, Massachusetts.  It was a heroic effort on my part - three days travel for two and a half days of conference.  But it was worth it.


The conference gathered together judges from all over the world, and not just common law countries or English-speaking jurisdictions.  The co-hosts were the Hon Sandra Day O'Connor, until recently a Justice of the Supreme Court of the United States and the Hon Richard Goldstone, former judge of the South African Constitutional Court and Prosecutor in the Yugoslavia and Rwanda Tribunals.


When I arrived at Harvard, I was astonished to find that the Faculty of Law had just decided to revamp its old curriculum as well as its way of teaching law to undergraduates.  This struck me as amazing because something that Harvard proposed to discard was an innovation for which it was famous in legal education throughout the world from its introduction in the nineteenth century.  I refer to the case book method and the style of legal education that involved teaching legal principles by reference to important judicial decisions.  

The Harvard case book method became popular throughout the common law world.  It was copied in Australia as the new Law Schools were established, first at Melbourne and then at Sydney in the last years of the nineteenth century.  Even today, most law schools in the common law world work with the case book system.  Many a distinguished academic has made a name by collecting judicial quotations and publishing them with a few interlinear comments as a useful guide to teaching basic legal rules and legal methods.


Why did Harvard take this step?  It is because the Faculty (eventually unanimously) came to a conclusion that in the 130 years since the case book method was introduced, the practice of law had changed and the needs of legal education had to change too.  

The big change to which the proponents of the shift of methodology pointed was the alteration in the balance between common law and statute law.  Whereas 130 years ago, most of the principles of law were still found in common law statements made by learned judges, today the overwhelming bulk of binding legal principles, and binding rules, may be found in legislation.  This includes statutes, subordinate legislation, statutory rules, rules of court and all the other laws made by, or under the authority of, the legislature. 


Amazing really that it took many decades to recognise this shift.  Astonishing that, in Australia (with a few notable exceptions) law courses continue to persist with the illusion that the common law is the centrepiece of our legal system and that statute law is a relatively insignificant part of the discipline.


In all probability, the resistance to recognising the change comes from deep common law instincts.  There was a time when legislation was regarded as an unpalatable intrusion into the harmony and unity of the common law.  To some extent, there remain residual reflections of this old idea.  I refer to the basic canon of construction, often mentioned in the cases, that legislation is taken not to amend fundamental rules of the common law, conferring rights on the individual, unless Parliament has made its will very clear.  See for example Potter v Minahan 1908) 7 CLR 277 at 304; and Daniels Corporation International Pty Ltd v Australian Competition and Consumer Commission (2002) 213 CLR 543 at 553 [11], 578 [94].

Yet every lawyer knows the big shift to legislation that has occurred.  One has only to look at the statute books and the mass of enacted law pouring out of parliaments across the nation.  When I was a young lawyer all of the statutes of New South Wales could be reprinted (as they were in 1957) in 12 volumes (15 counting the index).  Today this would take four or five times that much paper.  At that time the annual statute book of a State Parliament was easily manageable and ran to a few hundred pages.  Today we must think in thousands of pages.  And that says nothing of the subordinate legislation, made under statutory power.


What is remarkable is that it took even such a famous law school as Harvard, many years to come to an appreciation of the consequences of this large change for the fundamentals of legal education.  It all goes to show that lawyers tend to have a one track mind.  They get an idea.  It seems a good idea at the time.  They then follow its logic unquestioningly.  They do so operating on automatic pilot.  Rarely do they stop to question their logic or where this idea is taking them and the system of law.  I made remarks to this effect concerning the federalism jurisprudence of the High Court following the Engineers Case of 1920, in the recent decision of the Court in the WorkChoices Case [2006] HCA 52.  Every now and again, like Harvard Law School, Australian lawyers must pause, look at the big picture and ask where the legal system is going and what are the consequences.  


When the Harvard Law School took its revolutionary step, in a committee chaired by Professor Martha Minow (it took a woman to perceive the need for a change of direction), the result was a thorough overhaul of its first year course for law students.
· The case book methodology was replaced;

· A compulsory course on statutory interpretation was introduced; and

· International law was added as a compulsory unit and teaching in that subject commences in first year.


One can imagine the mutterings in the big legal offices in Wall Street, New York at the news of such a change.  However, the revolution has well and truly arrived.  It was accepted wholeheartedly by the Harvard Faculty.  It follows similar moves in other American law schools in recent years.  We in Australia have to ask whether our law schools need a long, hard rethink about the way law is taught and when subjects are taught and what should be compulsory for lawyers in the contemporary and future world of law and legal practice.


As I sat in the Langdell Library at Harvard for a dinner for the visiting judges, I looked around at the portraits of the famous alumni.  In one corner of the room was the desk of Dean Roscoe Pound whose teaching of realist jurisprudence had returned American legal education from the verbalism and formalism of English theories of law to a consideration of how  law actually operates in fact.  Pound was a teacher and colleague of Professor Julius Stone who brought a similar jurisprudence to the antipodes.  We became its beneficiaries.  In another corner of the room was the lunch box of Oliver Wendell Holmes Jr, a famous Justice of the Supreme Court, known in his day as the "great dissenter".  The Hon Sandra Day O'Connor urged the visiting judges to exchange their experiences and to learn from each other - across barriers of language and significantly different legal systems.  The advent of global dialogue within the judiciary is comparatively new.  It comes with jumbo jets, the internet, cyberspace, global trade and global problems.


As I looked at the shining books in the rare book room where the judges had their dinner together, I realised that many old values continue to be relevant.  The judicial will to do justice.  The open-mindedness to listen to new arguments and to think freshly.  The legal skill to look at old texts and to read them in the context of today's world so that they advance, and do not undermine, human dignity and basic human rights.  The uncorrupted judiciary and legal profession.  The skills of advocates and attorneys.  The devotion to clients.  The willingness to perform work pro bono so as to bring people to justice.  Striving and searching for wise solutions.  Being willing to learn from others.  Setting aside false pride and the belief that everything we do, as lawyers, is perfect.  Keeping the mind ever alert to the  need for reform.

The great challenge before young lawyers today is to preserve the good features of our discipline, inherited from the past, whilst keeping their minds open to the need to adapt and change to respond to the contemporary world.  Harvard Law School has demonstrated its willingness and ability to do so.  We should go and do likewise.
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