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Abstract: 
Leslie Scarman was one of the most influential common law judges of the twentieth century.  As a judge, he was relatively conventional and sometimes unadventurous.  His technique can be contrasted with that of his contemporary, Lord Denning.  However, his role in establishing the Law Commission of England and Wales afforded a model that has been copied throughout the world.  His early support for a law of human rights was unusual in the culture of English law - traditionally hostile to legal protection of fundamental human rights.  He  encouraged the adoption of the Human Rights Act 1998.  This essay explains Scarman's contribution to the development of human rights law.  

THE UNENGLISH IDEA OF BASIC RIGHTS

Lord Scarman was one of the most influential figures in the common law of the twentieth century.  He was a distinguished judge; but that was not what made him special.  His singular contributions lay in the part he played in introducing institutional law reform as a regular fact of our legal life and in his early endorsement of legally protected human rights in a culture traditionally hostile to that idea.  True, the English had the Magna Carta and the Bill of Rights of 1688.  However, the English law had a strong positivist and parliamentary inclination.  For it, notions of basic rights inhering in people because they were human beings was, in recent centuries, regarded as something alien.  Scarman was an early proponent of human rights law.  There was a unity in his legal philosophy.  It continues to have an impact.


This paper focuses on Scarman's achievements in reshaping the law to an acceptance of notions of fundamental human rights?  He was not alone in this achievement.  But it did require a very important shift in the thinking that was traditional to lawyers raised with the ideas of the common law.  To be accepted, judicially enforced human rights needed safe, reliable and respected supporters.  This is what Scarman gave the human rights movement in Britain - a land and a culture generally suspicious of such notions
.


For such lawyers, rights normally comprise only the residuum left by the absence of lawful restrictions, whether expressed in legislation, subordinate legislation or judge-made law
.  This was a central and long-standing difference between the highly pragmatic, problem-solving character of the common law (based in English ideas and historical instances limiting the intrusions of government) and the more conceptual European notions of declaratory grants of rights by authority (based in natural law doctrine, reinforced by the Thomist tradition of the Roman Catholic Church predominant in much of Europe but not in Britain).


It was probably the terrible events of the Second World War that Scarman and so many others had seen at first hand, together with the discoveries, after that conflict, of the full extent of the oppression and acts of genocide, that led the British government to ratify the European Convention on Human Rights
.  Once that Rubicon was crossed and the countries of the new Commonwealth, in their independence constitutions, began to follow the basic rights doctrines of the United States Constitution, it was probably inevitable that Britain itself would eventually follow suit.  


Changes in the character and composition of British society and the stimulus of decisions of the European Court of Human Rights hastened the demand for incorporation of the European Convention into British domestic law.  However, it was Scarman's Hamlyn Lectures of 1974:  English Law - The New Dimension
 that contained the most powerful and influential call, made at a critical time, for this course to be taken.  He proposed the establishment of a Supreme Court of the United Kingdom with the power to give the fundamental rights effect in the context of a new body of public law.   Scarman saw the present body of English public and administrative law as by now inadequate to the needs of modern governance.  His was an heroic vision.  It captured the imagination of young lawyers.  Like many such ideas, it took decades to be accepted and to prosper.  But prosper it did.

SCARMAN'S NEW DIMENSION OF LAW

Scarman's lectures of 1974 constituted a truly original appeal for fresh thinking about the content of the English legal system.  They were rendered more influential because of the great legal offices that Scarman had already attained by 1974 and by his authentic credentials as a judge who was quite cautious about the judicial entitlement to fix things up
.  In this, and his warnings against a "naked [judicial] usurpation of the legislative function under the thin disguise of interpretation"
, Scarman presented quite a contrast to Lord Denning's alternative view that judges had made the common law in the past and could unmake and remould it for the present and the future.


Scarman placed his Hamlyn Lectures squarely in the regional context of British adherence to the European Communities in 1972 and the broader global moves for the protection of human rights that he saw as being in the lineage of the English Magna Carta
.  Oliver Cromwell had promised a new Magna Carta.  That promise was lost with the end of the Commonwealth.  It was only partly recaptured in the Bill of Rights of 1688
.  Now, by many examples and illustrations, Scarman portrayed the need to arm contemporary judges with new tools to solve the multitude of individual and social problems that presented to the law.  What, in his view, the judges could not do with the conventional tools and within legitimate judicial choices, they might be able to perform with fresh statutory powers drawing on ideas derived from the European Convention and the wider global movement for human rights.  In his Hamlyn Lectures
 he reminded the audience:

"… [T]he human rights movement, which is now not merely a campaign but a matter of international obligation, reveals the basic imbalance of our Constitution, and points towards the need for a new constitutional settlement.  Without a Bill of Rights protected from repeal, amendment, or suspension by the ordinary processes of a bare Parliamentary majority, controlled by the government of the day, human rights will be at risk".


In its time, this was an extraordinary statement. Most of all it was remarkable coming from a leader of a legal system that had looked on rights in quite a different way and which trusted Parliament, not courts, to correct injustices.  Scarman had his insight about human rights earlier than most others.  He saw that the lessons of recent history, the changing composition of society and the systemic failings of Parliament and the other organs of government made it imperative to introduce new mechanisms of governance.  For him, particularly when times are alive with fear and prejudice, the common law and majoritarian parliamentary rule represented an inadequate conception of democracy
.  At least so much had become clear in Britain as it evolved three parts through the twentieth century.


What brought Scarman, with his generally conventional education, background and training, to such unorthodox and challenging conclusions?  Was it his experiences in the War?  Was it his frustration in the planning cases he argued as counsel, because of the notorious gaps in administrative law?  Was it his years in the Law Commission, hearing submissions from countless ordinary citizens, telling of the injustices and inefficiencies they had experienced in the law as it operated in practice?  Was it his release in the Law Commission from the strictures that oppressed him in the courtroom that set him upon a perception of the new society around him, with its many minorities and its growing diversity?  Was it his reflection on the serious flaw in the parliamentary solutions to law reform that lay at the heart of the first of the pillars that he had propounded – reform through legislation advised by the Law Commission?

THE WAY WE ARE NOW GOVERNED

It was probably all of these things.  But what is astonishing, and most admirable, is that as an old man, Scarman came instinctively to a perception that some lawyers still resist but which is reinforced by any serious reflection upon the way we are now governed.  It is the way we are governed that called forth the need for a new dimension of law.  Scarman's contribution was that he saw this clearly and expressed it; and he was one of the first to do so.


In Britain as much as Australia, the formalities of our constitutional arrangements no longer truly accord with the theories that most of us grew up with and were taught at university.  The notions, even the basic institutions, of government are no longer what they were.  In a country with a written constitution, such as Australia, the document may not contain a mention of the primary actors – the Prime Minister, the Cabinet, the Leader of the Opposition, the political advisers, the political parties, the modern media
.  Accordingly, it places no specific checks and restraints on their exercise of power.  In Britain, without a comprehensive written constitution, the defects of constitutional design have become, if anything, even clearer.  Hence Scarman's search for something better.  It was a search that took him to the model adopted two centuries earlier in the United States and more recently in Europe.  This involved a written text enshrining a fundamental charter of human rights but operating in a world where human rights, by now, had become part of international law.


Three decades after Scarman's call, we can see more clearly the changes that have come over our governmental institutions.  The changes oblige us to rethink "the relationship between common law and statute, and that between the judicial and political process"
.  The future directions were not so clear in 1974; but this only makes Scarman's foresight the more remarkable.  The changes to which I refer are as true of the United Kingdom as of Australia
.  


The role of the Crown has greatly diminished.  In Australia, even the old courtesies are now often neglected.  The head of government has taken over many functions formerly performed by the head of state or her representatives.  Even the traditional entitlements "to be consulted, to encourage and to warn"
 are not always observed now
.  Reality often defies appearances and ancient constitutional traditions.  The role of the head of government has enlarged immeasurably in recent decades. The process escalates whichever political party wins government.


In part, this seemingly irreversible change has come about because modern electronic media focuses attention on the chief political office-holder.  Journalists are endlessly fascinated with the political games that are played.  Even the role of cabinet is sometimes diminished by functions now played by key ministers, counselled by their political and media advisers.  Political staffers are a new phenomenon of great power.  


Key officials, who once worked in the ministries, have been shifted into the political offices of the Prime Minister and the Ministers.  Senior public servants have, in many cases, lost their permanence.  Their influence, and their capacity and inclination to resist Ministers, are diminished in proportion to their declining power
.  The political party in government, has powers that are not reflected, or even mentioned, in the formal constitutional arrangements.  Parliament's powers to control the Executive are diminished by the Executive's powers to offer promotion and patronage to Members of Parliament.  The resignation of Ministers for wrong-doing within their Departments now seems to be virtually a dead letter.  The most that happens, and that quite rarely, is that a public servant is dismissed or disciplined.  Ministerial responsibility, in the Westminster sense, has been eroded almost to vanishing point.


In Australia, even the traditional
 and constitutional role of the Parliament, as a body with specific functions to permit or refuse appropriations for the ordinary annual services of government, has been lessened by the adoption of new ways, copied from Britain, of expressing appropriations.   These are ways less susceptible to detailed parliamentary scrutiny and control
.  Occasionally back-benchers snatch a part in the political dramas – but this is exceptional and usually depends on chance events.  It tends to become a story in itself, whatever the issue that is involved.  Freedom of information legislation, which was intended to make government more transparent, contains more and more exceptions protective of governmental secrecy
.


The sources of lobby interests have been enlarged.  The lobbyist is now a professional operator, paid to gain the attention of those with power or influence.  The media has also changed.  All too often it lives on emailed releases and political 'leaks'.  It both mirrors and creates political moods.  Commonly, it avoids searching analysis and promotes a culture of personality and infotainment
.  There are notable exceptions; but the contemporary mix of fact and comment and the features of some tabloid media as vital players in the political game has changed many of the old traditions.  Here is another extra constitutional source of power that has expanded greatly and globally in recent times.

JUDICIARY AS A LAST INDIGENOUS RESOURCE

In this landscape the judiciary is a last independent resource for the protection of basic rights.  Yet even the judiciary is now targeted by politicians and media for their own ends in ways that would not so long ago have been regarded as a scandal.  We have recently seen the high politicisation of judicial appointments in the United States.  But in 1996 the Acting Prime Minister of Australia stated that future appointments to the High Court of Australia would be of "capital C Conservative[s]"
.  If rights are not expressed in the Constitution, or defined by Parliament, the judiciary may be powerless to defend minorities, especially vulnerable and unpopular individuals and groups
.  


The very notion of the "sovereignty" of Parliament has become a somewhat inapposite concept, certainly in a country like Australia which divides the sovereignty of the people amongst a number of institutions, federal and State, that formally make the law
.  In Britain, talk of the sovereignty of Parliament is still quite popular
.  But there is a marked disparity between the theory of representative and responsible government and the reality of elections held at three, four or five year intervals when a single vote is portrayed as authorising everything that follows in the elected government's lawmaking.  In 2005, a former Chief Justice of Australia, Sir Anthony Mason, observed that the notion that Parliament is responsive to the will of the people, except in the most remote, indirect and contingent way, must now be regarded as "quaint or romantic"
.  In the place of fictions we need a modern "form of democratic government that will prove workable over time"
. 


It is into this world of modern government that Scarman's idea of an enforceable statement of fundamental rights is projected.  In Britain the Human Rights Act 1998 (UK) was enacted, fulfilling Scarman's dream.  In Australia, desultory talk of a Bill of Rights has ensued
.  However, save for the Australian Capital Territory and Victoria, and then in modest form, there is no present actuality
.  Australian politicians of both major political groupings are generally either luke-warm to the notion of legally protected fundamental human rights or strongly opposed.  Opponents talk endlessly of the perils of "judicial activism" and the threat to democracy.  To this it is necessary to reply, as Lord Bingham has done
:

"Constitutional dangers exist no less in too little judicial activism as in too much.  There are limits to the legitimacy of executive or legislative decision-making, just as there are to decision-making by the courts".


This statement appeared in an important decision of the House of Lords upholding the rights of persons of foreign nationality, detained without trial and unconvicted but accused under counter-terrorism legislation
.  It would not have been possible for the decision of the House of Lords in that case, or many others, to have been reached, or the statement to have been made, without the Human Rights Act.  The enactment of that law came just in time.  It was the response of the United Kingdom Parliament, in part to the new British relationship with Europe but in part, as Lord Chancellor Irvine acknowledged when commending the new law to Parliament, to the urgings of great British jurists such as Scarman.  It is at least open to question whether the Executive Government would have proposed this second pillar after 11 September 2001.  Yet now it is there.  It is protective and its influence is likely to expand with each passing year.


Suggestions for the adoption of a national constitutional, or at least statutory, Bill of Rights in Australia to temper the "decline of the previous high standards of liberal constitutionalism"
 are brushed aside.  In this respect Australians are, as Scarman observed when he visited Australia in 1980, "more English than the English" – but we are now like the English as they were before the Human Rights Act, not as today.  Effectively, Australia is now the only advanced Western country that must face the challenges of the present age, and the changes in the institutions of government, without a constitutional, or even statutory, charter of rights to temper political autarchy with occasional judicial reminders of fundamental freedoms that must be respected.


When I was young, like Lord Denning and most common lawyers
, I opposed the adoption of a bill of rights.  I defended parliamentary law-making and electoral accountability.  But the changes that have come over our institutions in the past thirty years– under successive governments of every political complexion– make the mantra of 'democratic law-making' increasingly unconvincing.  Scarman's insight now demands that Australians ask whether they are the only nation in step?  Do our elected parliaments operate so effectively that we have no need for judicial protection of the basic rights of the people – putting such rights beyond political assault, neglect or erosion?

AN EARLY ASSESSMENT

Human rights provisions are not a panacea for every defect of the law or of our system of government.  Scarman never suggested that they were.  Nor, when they exist, do such charters give judges a free hand to do whatever they like.  Typically, they are expressed in words that bind.  Around those words has now accumulated a large body of jurisprudence to guide the judges whenever a provision is relevant.  They afford no antidote to the defects and omissions in technical aspects of the law that have no bearing on stated rights.  They do not provide an answer to every problem of law reform
.


This said, in the context of the very significant changes that have occurred in the way we are governed, statements of binding human rights moderate the risks and defects of the institutions of law-making as they have now evolved.  Sir William Wade put it well
:

"Subject as it is to the vast empires of executive power that have been created, the public must be able to rely on the law to ensure that all this power may be used in a way conformable to its ideas of fair dealing and good administration.  As liberty is subtracted, justice must be added
".


It is not given to many judges, to leave a lasting, and probably permanent, mark on a nation's basic legal institutions.  To make two such contributions requires an extraordinary human spirit.  It suggests a person with special gifts of intellect, emotion, persuasiveness and human empathy.  These are the qualities that Lord Scarman deployed throughout his life.  They have affected the development of the law in the United Kingdom.  They continue to influence, if only by example, the development of law in other countries of the common law, including Australia.  


It is too early to attempt a full assessment of Scarman's role in charting the new dimension of the law in our tradition.  Yet we can say with certainty that his influence endures because he tackled fundamental things.  Law reform and basic human rights are on a stronger foundation in Britain because of his foresight and action.  The law reform idea has spread far and wide.  If it still remains flawed in its delivery, the second idea, that of human rights, was Scarman's answer to the need for a judiciary with replenished powers, able to attend to injustices that Parliament had created thoughtlessly or overlooked.  


Both of these ideas grew out of Scarman's deep conviction that law and its institutions have to adapt to the real world of modern government but in ways founded ultimately in democratic legitimacy.  There was thus a fundamental unity to his thinking about law.  To the end, his caution as a judge arose from his deep English conviction that new mechanisms were needed, but that they had to be authorised by Parliament in the name of the people.  Those mechanisms duly came.  The Law Commission.  The Human Rights Act.  He breathed life into the first.  He foresaw the necessity of the second.  For each, he was an early herald and then a powerful advocate.


For the work of such a master spirit of the law we must be grateful.  He made a difference.  He had flaws, as all of us do.  But his achievements still encourage and inspire us.  And his greatest achievement was to see the growing defects in the constitutional arrangements of Westminster democracy and to propose ways by which we could repair and redress them.
* 	This paper is derived from the Inaugural Scarman Memorial Lecture delivered in the Great Hall of Gray's Inn, London, on 20 February 2006.  The Scarman Lectures are sponsored by the Law Commission of England and Wales. A fuller version of this paper was published in Australian Law Journal and Legal Studies.
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