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JUDGEMENT DAYS

Andrew Clark on the battle for the soul of Australia's highest court

FEaa he High Court will soon

#3  confront the issue of

5& whether Australia should

#%  vecome a unitary state or

% retain 2 difTuse power
structure. Ausiralia's highest legal
tribunai will be responding to
Prime Minister John Howard’s
|egislative twin peaks: new laws
that grant potice and intelligence
agencies sweeping powers 10
combat terrorism; and those that
abolish long-standing workplace
regulation and remove state
authority in induswrial relations.

An appeal against the federal
government's WorkChoices laws
witl be heard next Thursday. The
High Court has not yet listed any
appeal against the new anti-terrorism
laws. But according lo Cameron
Musphy, secretary of the Auseralian
Council of Civil Liberties and son
of former High Court judge Lionel
Murphy, an appeal is inevitable.

The court’s decisions in these
matters will not only be about
whether Australia has a single
industrial relations system, or
diseards its vraditional faith in third.
party involvement in workplace
disputes, or confirms laws that
undermine 300-year-old common-
lzw safeyuards such as hzbeas corpus.

They will also demonstrate how
much the High Court hus putled back
from 2 heady decade of liberal
cngagement — meving {Tom an era
of recognising native tile und the
freedom of polideal speech to one

in which it upholds the government's
decision o indefinitely incarcerate
effectively stateless refugess.

George Williams, 2 professor of
faw at the Uruversity of NSW, says:
“We're dealing with an era when the
federal povernment and the federal,
parliament are really suetching the
lirnits of what might be accepuable
under the consdmtion.”

These maners come 31 a une
when, according 1o the clerk of the
Senate, Harry Evans. parliament bas

deteriorated into a form of elective

monarchy, The prime minister **rules

alt he surveys'’, Evaps said last year,
The refusal of Howard, deputy

prime minister Mark Vaile and

foretgn minister Alexander

Dovmer to accept any blame for

the government-backed Australian

. Wheat Board paying $290 million

in bribes to Saddam Hussein's
regimne when Australian troops were
poised 10 join a US-led invasion
of Iraq raises questions about the
televance of traditional notions
of ministerial responsibility,
'“There's 2 very strong Deed for
a High Court that recognises its role
of holding the government and the
pastiament to account, in accord
with the constitution,’* Williatns
says. *It's not an era where you want
the judges 10 go into their shell™
A former chief justice of the High
Court, Gerard Brennan, says he
has *‘some concem . ., that there
will be an increasing movement
to extract from judicial contrel

freedom of movement, freedom
aof speech, freedom of thought,
even in the interests, so it is said,
of protecting the community'.

**[ cannot as yet accept that it is
necessary to truncate the freedom
of Australiz in order to preserve
iL. After all, legislative restricions
can be as oppressive as the risk of
terrorism itself,” Brennan says,

Former NSW premicr Bob Carr
says the siates are being reduced to
“implementation agencies™. Greg
Craven, a constitutional Jawyer and
executive director of the John Curtin
Institute of Public Policy at Curtin
University, says fumre High Court
decisions may even sanction the
federal governroent exiending its
control over universiry research,

curricula content and standards,
appoinoments and fees,

Craven, a former Victorian
solicitor-general, says the appeals
to the High Court over the new
industrial reladons lJaws form

a “piquant’ testof the federal
corporations power, which the
Howard government has used
10 air-brush the states out of the
imdustrial relations picture, The
guestion, he says, is *'how inclined
the High Court i5 to ¢xpand the
corporations power and the
Commonwealth's power generally*”.
The High Court’s approach inthe
IR case will depend on whether
Judges decide they are political
conservatives or constitutional
conservatives, Craven says. In

a court where Howard appointees
are entrenched 5-2 sfter the
MNovember retirement of Michael
MecHugh, and his replacement

by Susan Crennan, this poses

an exquisite dilemma

For the most part, politicat and
coustituional conservatives reside
in the sume camp, but the IR appeal
<ould reveal a form of politico-legal
schism within thatcomfortzone,

A conservative lawyer might retort
that the IR appeal will be decided
on tbe law. Fair enongh, but the
precise reach of the IR legislation
is unclear, and there is division
within the jadiciary about how to
interpret consgtutional law, In other
words, there are not just differences
about what the law meaps, but alse
about the correct approach to
deciding what the Jaw means.

‘When considering any future
anti-terrorism appeal, senior legal
figures bark back to the 1951 High
Court repudiadon of the Menzies
government's attempt to outlaw the
Comsnunist Party, In particular, they
refer 1o the reasons for judgement
giver: by Owen Dixon, soon io
become chiefl justice. He said:
*Histary. .. shows that in countries
where democratic institutions have
been unconstitutionally superseded,
it has been done not seldom by those
holding the executive power.”

Not surprisingly the precise reach
of the relevant constirutionz!
provisions is contested. More
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significant is what these decisions

will mean for the High Court.

The appeals will bring into focus
a generation of tumuit in Aunstralia’s
highest legal tribunal. This includes
campaigns to remove two Labor
appointees — Lionel Murphy and
Michael Kirby, the latter targeted
by Howard political enforcer
senator Bill Heffernaa.

There have been tensions between
judges and open hostility between
retired chief justice Harry Gibbs
and his successor, Anthony Mason,
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centred on the Mabo decision which
recognised native tifle, And there
have been virulent antacks on High
Coun decisions from without,

The court itself, and its various
judges, have been labelled “bogus™,
‘*pusillanimous and evasive'’, zuilty
of ' plunging Augtralia into the
abyss", a ‘pathetic. . . self-appointed
[group of] kings and queens™, guilty
of **undermining democracy™,
and a2 body packed with “*feral
judges™. After the 1992 Mabo
decision, Hugh Morgan, a former

index: 1.1
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president of the Business Council
of Australia, said the judgement
**gave comfort to Bolsheviks"’,

These attacks gathered force
as the High Coury moved from
exclusive reliance on British
precedents to embrace a more
internationalist path.

Judge Michael Kirby, who serves
as a judicial voodoeo dolt for the
Howard government, said in
a minority judgement {al-Katcb,

Continued page 2
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DAYS OF
JUDGEMENT

From page 1

2004) that the principles expressed
in international law, liks universal
husman rights, could influence
legal understanding.

Despite the impact of this High
Court-led change on Australian
society, much of its significance is lost
onthe 99.8 per cent of Australians
who aren't lawyers — and on some
of those who are. One conuributing
factor is that, uniike in the US,
there is no widespread venetation
of the Austratian constitation, and
therefore less interest in judgements
affecting the constitution.

Further, in & legal world where the
precise meaning of words is 2rgued
over endlessly by barristers enjoying
fabulous fees, much of the lawyers’
{anguage in this argument has,
ironically, been debased.

Instead of addressing questions
such as the role of international law
in constinnional interpretation,
or the relevance of decisions
by courts in other nations, many
lagal players, politicians, media
commentators and academics prefer
emotive terms like *“judicial
activism'* and ““black letter'* faw.

Former chief justice Mason
describes judicial activism and
black letter law as “*terms of abuse,
terrns of denigration, rather than
terms that have any precisc meaning
atalk I do not regard them as
contributing 1o useful discussion™.

Bret Walker, a former head of the
NSW RBar Assoclation and a regular
advocate before the High Court,
says: *] find debates between people
who use those terms like pamots
talldng ¢o each other. iIf voudon't
¥now whai you are identifying when
vou use the Jabels conservative and
activist thep we're nol having
an inte[ligent discussion.””

Thi current chief justice. Murray
Gleeson, said in a 2003 interview with
The Australign Financial Review :

"I dohave a problem with people
just sucking those labels on
somebody, not expiaining what they
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mean, and not seeking to justify why
they stick the labels.on them, They just
become slogans. You might as well say
*boo’ and *hooray' to describe the
outcome of a particular case.”
Shorn of legal argy-bargy, hoth
judigial tendencies base their
decisions on precedent In fts
stereotypical exireme, the back.
tetzer tendency is likely to confine jts
scarch for precedent 10 well-thumbed
volumes of English and Australian
law records. The “‘active” tendency
could settle 2 perceived conflict
between existing Austraiian and
British judgements by referring to
UN covenants signed by Australian
governments or, 53y, to a decision
of the US Supreme Court
The history of so-called judicial
activism goes back a long way. In 1 772
a British judge ordered the frecing of
an African slave being held on a ship
that had entered the Thames estuary.
He said slavery was “'30 odious that
nothing can be suffered to supportit

but positive law". As Gleeson noted
in one speech: " *This is an example
... of what would now be described
as judicial activism.”

More confusing for the
non-practidoner is the misleading
nature of the argument, One side,
including the prime minjster,

2 one-time copveyancing solicitor,
insists that judges shouldn 't make
iaw. Soon after entering office,
Howard declared that “'the laws
governing Australians ought to

be determined by the Ausiralian
parliament and by nobody else™”,

This argument casts 2 cloud of
illegitimacy over Australia’s judicial
independence and over nearly
s millennium of organie growth
in the common-law system. Judge-
rade Jaw has been the normal
practice in common-taw countries
such as England, the US and
Auvstralia, pardeutarly in appeliate
cowsts sueh as our High Court.

According to Mason, the view that
judges simply declare law and do
not make itis *"anold mvth'". He
points out that the British House of

Lords “'expressly repudiated the
declaratory theory of lawin 1999*.

Obfuscation by lawyers,evenby -
prime ministers who purport to know
the law, makes it more important to
explain the stuggle in the High
Court, tecause it reflects the wider
struggle for Austratia. Lifting the fog
from the court’s activities, inside and
outside the court, will resonate with
thoss secking some understznding .
of how much the nation has changed
in the past 30 years and — amore
contested point — how much of
that change {s permanent.

One starting date in examining
thisseruggle is 1975, In thatyear
Gough Whitdam's Labor government
appointed its anomey-general, Lionel
Murphy, to the High Court Later
that same year, then governar-general
John Kerr dismissed the government
after be bad consulted with then
chief justics Garficld Barwick

Bath avents proved profoundly
unsettling. One introduced
a heterodox approach to
constitutional interpretation,
and the other inserted the court

inte the vortex of Australia’s
greatest constitutional crisis,

But the court’s foundations were
also being shaken by other events,
Two years before Barwick’s
involvement in Whitlam's dismissal,
Britain joined the European
Common Market (ow the European
Union)and Epglish law became
increasingly influenced by decisions
made elsewhere in Europe, including
adherence to the Enropean
Convention on Human Rights.

Overthe next 15 vears the High
Court was transformed. In part,
the change was internal, with the
appointment of new judges like
William Deane, Brennar, Michael
McHugh, John Toohey and Mary
Gaudron, and the replacement
of Barwick as chief justice by
Gibbs in 1981, and, in 1987,

(3ibbs’s replacement by Mason.

Of these judges, five — Dease,
Brennag, Masen, Gibbs and Barwick

— were appointed by Liberal
govermuments, But Mason, Deans
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and Brennan, in particular, became 1o pari, this followed legislation of the ** White Ausiralia™ policy
aware of the need for change. Like  in 1968 and 1975 that narrowed and a wider acceptance of a more
Alfred Deakin, Australia's second the amthit of cases that could be independent approach to Australian
prime minister, who sieered the taken to the Privy Counecil in history. By the 1980s Australia
original High Court legislation London. This was “'the spark was also erabarking on a moare
through parlizment, they came that sct alight the oppornnities for distinctive foreign policy, promoting
to view the court as ‘‘orte of the a new and distinctive Australian a comprehensive peace setlement
organs ., . . which enables . jurisprudence®, former High Court i Cambodia, sauch to the annoyance
the constitution to grow and to be judge McHugh saidina 2004 speech.  of the American government.
adapted to the changeful necessities™.  Also, thisnew era emerged not . Continued page 8

And many changes were nscessary. long after the formal abandonment

The industrial relations appea could show up the difference Between political and constitutional emsemruws. Picture: ROB HEMER
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The Hawke government formally
established a1t independent legzl
systern when it passed the Australia
Acts, which ¢l off all remaining
appeals to the Privy Council.

1t was alse in the 1980s that
Australia floated the dollar, reduced
tariff protection, and invited in
foreign banks, opening up the
cconoIMy to more comapetition.

As McHugh noted in his Sir Anthony
Mason lecture in 2004, **whatever
else competition does for a society,

it forees it to change ™.

**Globalisation did more thun
open up the Australian economy;,
it opened up Australian society 10
newideas, 1o a new way of seeing the
world. And by the commencement
of the peried of the Mason court,
human rights had become part of
the political and social agenda, and
international law and agrecments
were becoming a source of common
law and domestic statute Jaw,

*In addition, throughout the years
of the Mason court, the Hawke-
Keating governments saw the future
of Australiz as involved with Asta,
not the United Kingdom or Europe.
They Moated the idea of a republic.
The (hinking and many of the beliels
and values that penmeated the age
of Menzies largely disappeared.

it would be surprising if the
judiciary hud missed this message.”

“This shift first became apparent in
the High Courtin the early 1980s
under chief justice Gibbs, who died
Late Jast year. Gibbs, who hailed from
Queensiand, was a traditionakist,
especially in matters of states’
rights. But judges [ike Mason
and Murphv moved the courl
away fram the Barwick era.

Writing in The Ox/ford Cornpanian
to the High Cowrt, Anne Twomuey
said the Gibbs court “*bridged the
transition from the more conservative
Barwick court to the more liberal
Mason court™. In his carefully
worded speech marking Gibbs’s
passing, chief justice Gleeson said
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Gibbs's tenure had coincided with
governments testing *'the outer
limits of federal power’”. However,
Gibbos's inclination, as a federalist,
was ‘‘unsympathetic towards
sosme of that exploration™,

This federalist sentiment became
apparent in the Franklin River dam
case in 1983, the first major High
Court case aftef the eleetion of
the Hawke government. The
majority, led by Mason, upheld
the government’s right 1o intervens
and stop the dam, Significantly,
the majority held that this rght was
based on the government's world-
heritage listing of land around the
proposed dam, an action in turn
based on Australia’s signing of
a UN conventon The minority,
led by Gibbs, argued that Tasmania
had a legal right wo go ahead.

1t was not jusi reference 1o
international treaties that marked the
Mason era, In his lecrure, McHugh
said that what distinguished the
Mason court from its predecessors
was 2 “* particular attitede of mind™.
It was this attitude, ‘‘rather than
the adeption of any particular
method of judging™, that brought
about the results of cases on issues
ranging {from Mzaba 1o freedom of
speech, and that “established its
reputation as a radical court*’,

“'The atttude of mind was the
belief that Ausiralia was now
an independent nadon whose
political, legal and economic
underpinnings had recently
and essentially changed™

According to McHugh, Mason
wasa "a party 10 more judgments
making more dramatic changesin the
common faw than any other judgein
the history of Australia®’, This was
because he “'regarded Australia’s
evolving starus as an independent
nation as inevitably requiring
a change in the approach of High
Court jusrices to judging’.

A lawyer with an impeccable
establishment background,
educated at Sydney Grammar
and solicitor-general during the

Index: 1.1
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Menzies government, Mason showed
tittle sign that he would be such

a radical and foreeful influence,

In 1979, seven years after he was
clevated to the High Court, he said

in a judgement that the court was
“'neither a legisiature nor a law

reform agency™ and thatits role
was ta **decide cases by applying
the law to the faets as found™.

But Mason says that while
constituticnal interpretation
minst “‘start with the text and
any Interpretation must be faithful
to the text™, he is “in favour
of policy-orienied interpretations
of all legislative instruments™,

He acknowledges that ““from
an historical perspective the
independence of the Austratian
Judiciary from the elimination
of the appeals to the Privy
Council has been the important
factor that has occurred™'.

A consequence of that hasbeen
that Australia looked 1o decisions of
other jurisdictions to a greater extent
thas it did while the appeals to the
Privy Council jcontinued). "’

More reference to international
treaties and decisions by courts in
other common-law countries acted
like new blood coursing through the
veins of Australia's judicial arteries.

The Mason court set out specific
protection for those charged in
crimninal casss, widened the

ambit of negligence cases, and,

of course, handed down Mabo,
According to Mason, the court has
had a **very significant impacion
the country'' and the *"outstanding
example of thisis Mabo™",

Announced in 1992, five years
after Mason became chief justics,
the majority Mabe decision held
that Australian common law, like the
law in other lands colonised by the
British, recagnised the pre-exisdng
land rights of native peoples.

The case involved a decade of
hearings in the Queensland Supreme
Court and the High Cowrt liwas
brought by the late Eddie Mabo,
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a Torres Strait islander, and was
followed by a ham-fisted attempt
by the Rjelke-Petersen government
to retrospectively, and without
compensation, abolish any
traditional nghts to land that may
have survived the British annexation
of the Torres Straits islands in 1879,
In his judgemnent, Gerard Brennan,
who succeeded Mason as chief
justice, said the notion of terra mudlius
“:depended on a discriminatory
denigration of indigencus

jrhabitants’, tregting them as
“barbarous or unseliled”, As
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that claim was **false” and
"“unacceptable™, its legal
consequences needed to be
examined. Critically, Brenpan
also noted that international law
“is a legiimate and important
influence on the development of
this commoen law"", especially in
the era of universal human rights.
Remarkably, Brennan's
conclusion was anticipated more
than 150 years carlier in an 1837
report by @ British parliamentary
committee, It declared: It might be
presumed that the native inhabitents

Blevation to the High Court i ‘in the gift of Live prime minjritr of the day’.
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of any iand have an incontroveruble
right to their own soil; a plain and
sacred right, however, which seems
not to have been understeod.””

In their judgement, Deane
and Gaudron wrote of the
**conflagration of oppression and
conflict which. . . spread across the
continent 1o dispossess, degrade
and devastate the Aboriginal
peoples and leave 2 nationat
legacy of unutterable shime™,

‘This powerful statement sent

Picture; ANDREW MEARES
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a hard right group within the

jaw, business, politics, media and
academmia spare. In the year after
the Maba decision, attacks on the
¢ourt reached an unprecedented
degree of intensiry, pardy because
of some of the emotiona| language
used in the Mzbo judgements.

Months after the decision, the
Samuel Griffith Sociery, with Harry
Gibbs as its patron, was established,
Narned after the first chief justice
and a former Queensland premier,
the society pledged to defend the
constitution *“against atl who would
atiempt to undermine it [and] o
oppose the Turther centralisation
of power in Canberra’”,

The society also wanted to resiore
the authority of parliament ~ now
an interesting diletmma, given that
remarks about an “elective™
monarchy are aimed at 2 conservative
government — and 1o defend the
independence of the judiciary.

The society became a raltying
point for ant-Mabo forces.

Mabo was based on common faw,
buttressed by a more independent
approach to Australian history,

including acknowledgment of white
massacres of Aboriginal people.

This l=d 10 an intensification of the
*history wars ", with the conservative
historians’ cownter-reformation
movement receiving generous
subsidies from the Howard
government's Federation Fund.

Stripped of extreme rhetorie,
however, the Mabo debate was
often about whether the decision
represented a judicial revolution or
2 cuntious correction of the common
law. In any event, Mzbo became
instituionalised, with parliament
passing the Keating government’s
Native Title Actin 1593, ~

1n a 2004 speech titled *“The
Promise of Law Reform ™", Mason
addressed the issue of whether
it had been cosrect for the High
Coust to change o long-held
interpretation of the common law.

** Although Sir Gurfield Barwick,
expressed the view that the High
Court was not entitled 1o change '
4 cormmon law rufe because it was
no longer appropriate to the times,
his view has pot been acted upon. It
hus been accepied that the common

Jaw is inherently capabie of judicial
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development as, for example, when
a comthon law rule was based on the
existence of particular social or
economic conditions that have
undergone radical change, or

when relevant chunges have taken
place to the legal system itself.

**In conformity with tradition,
courts are exwemely reluctant to
depart from well-settled principle,”™
Mason said, in his Mabo judgement,
Brennan acknowledged **this self-
imposed restraint”™, But in this case,
a3 Mason puts it, "'thie principle in
question was nat well settled, was
based on unacceptable values and an
erroneous view of historical facts™.

Reflecting on the Mabo decision
nearly 14 years later, Mason says that
the decision **drove this question
of native tide to the centre of the
political s1age, 1t also, 1 think, aliered
the dimenstons of the tension
between the indigenous people and
the sentler population of Australia
and the government. 1 think it also
had an impact on the way European
peopie and the indigenous people
looked at each other”.

**1t had a very significant cultural
influence. It brought our history
10 the forefront, and although of
cotsrse this wasn't the motive for the
decision, I think it contributed to
Australia looking at its own past.
**What happened in Mabo was just
as much a reflection of changes in
society, changes in outlook of the
couatry, [although) abviously ™
uot all the commumity, otherwise
we woutldn 't have the srong
criticism we have of Mabo.™
**Mabe would certainly be one
of the most important decisions
that the High Court has given and
perhaps the most important decision
the High Court has given outside
the constirutional sphere,™
Asked whether a later court would
have artived at the same puteome,
Mason says, ‘1 have no reasonto
believe that the decision in Mabo
would have been different.”
Bret Walker says one of the
reasons for the virulent criticism
of Mabg is the ' resentment by
professional historians taken up by
critics of ai! kinds abour some of the
judges ir: Mabo giving thumbnail
sketches of the history of Auswalia™,
** Another reason is that jt was
correctly undersiood to be & reversal
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of beliefs as 1o what the common
taw was, Peaple who rather liked
the law as it was {were displeased)
and it [pleased peopie] who didn't
like the law as it was.”
Mabo presented “*an enormmous
political challenge with huge
socizl consequences for the
country", partly because the federal
parliament **cannot take property
away without compensation™”,
Significantly, however, Walker
belicves that if the Mabo issue had
come on at a Jater date, with differant
judges, *‘the resull would probably
have been the same™.
The Masan court also found
a guaranee of political free speech
in the constitution, after decades of
newspapers being inbibited by costly,
and at times capricious, defamation
cases, In a series of decisions from
1992 to 1995 (Nadonwide News v
Wills, Australian Capital Television
v Commonwealth, Theophanous v
Herald & Weekly Times), judges
threw out cases where they restricted
the right of journalists 2nd others to
engage in rohust analysis of issues,

instimions and public figures.
Mason says, *'One of the features
in the thinking of that time is that the
old defamation law had a chilling
impact on what journalists wouid
write. That is vitally important.™'
“*Much as we might be disposed
to criticise the media for 2 1ot of the
things the media does, at bottorm one
of the fundamental foundations of
our democracy is the capacity and
the willingness of the media to
probe into what is happening
in public life. It may ultimately
be as important a protection as
any other we have, perhaps the
most important protection.
To that extent the decision
i the ACT TV and subsequent
cases of defamation, and
uldmately taking shape in the
Lange decision, were vitally
imporant for Australian demedracy
and vitally impontant for the
freedom of the press in this country.”
But this was the high point forthe
court's “liberal' phase. For much of
the past decade i has been in retreat
This ranges from barrowing the
effective legal ambit {or claims under
the taw of negligence — much 1o the
reiief of (he insurance industry - (o
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: upholding the Howard government’s  Peninsula, including areas wherethe:  pastoral leases could legally co-exist,
3 dacision 1o incarcerate indefinitely Queensland government had granted  Even though the judgement was
refugees wha arrive by boat without pastoral and mining [eases, They not conclusive, and subsiantisl
. a visa and cannol be returned home. argued that the mining leases were elements of the case were subject
- The spark for Howard's judicial invalid and that the pastoral leases 1o a Federal Cournt-supervised
L counter-reformation came in 1956, did not extinguish native title, consent determination four years
i after the Wik judgement of the The Brennan couwrt determined later, doubts about exclusive rights
| Brennan-led High Court The that the granting of pastaral leases 10 the land through pastaral leases
plaintiffs claimed lands and waters was no bar 10 such native title claims;  set off an explosive reaction.
! on the western side of Cape York in other words, native title and : Cortinued page 10
"
't
| DAYS OF
Fron: page 9 wammed judges against mmaking public  Court judge Susan Crennan.
. comment on political issues, unless Labeling judges may indeed be, in
One month later deputy prime those issues were before the courts, the words of Bret Walker, a *“pariowr
1 minister and National Party leader Fischer called for the appointment  game™, And few have expressed
1 Tim Fischer accused the four majority  of “capital-C' conservative judges  doubts about the legal prowess and
3 !\ judges in the Wik decision of judicial ~ — and thatis, by and large, whathe  imicliect of Gleeson, Hayne, Heydon
; activista, and called Michael Kirby's  got His demand became a rallying or Crennan. In bis 2003 interview,
separate judgemant *awful”, cry for the government, reflected Gleeson said: "It is very difficult
Chief justice Mason wrote to in a series of court appointments. to work out patterns of judicial
Fischer, whom he said was These included Victorian Supreme  decision-making that conform to
threatening social stability with Courtjudge Kenneth Hayne in [997;  the labels that are put oo people.”
his attacks on the Wik judgement. conservatve Brisbane barrister Jan Yet the elevation of the new judges
Attorney-general Daryl Williams Callinan in February, 1998; the to the bench coincided with a vicious
refused to support the court, appointment of NSW chief justice Howard government attack on what
3 cven though Mason said it was Mutray Glecson as High Court ittermed a **plack armband’ view
3 *absolutely essential'’ that Williams  chief justice of Australia three of Anstralian history. The aim of the
defend it from public attack. ~ months later; the elevation of anack was to discredit a wide range
. Soan after, Kirby called on NSW Supreme Court judge Dyson of historians who had influenced
politicians to stop personal attacks Heydon in 2003, and last year’s the historical perceptions of High
n judges and the court. But Williams  appointment of Victorian Supreme
3
i
£t
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Court judges in the Maba case,

Later, Heydon Jaunched a blistering
attack oo the Mason court and what
he termed judicial activism. in early
2003, he was appointed o the court.

Heydon's speech 1ook place at
a dinnet hosted by the right-wing
magazine Quadrant, identified by
Howard as his favourite publication.
Heydon said: *'Many modemn judges
think that they can not only right
every socidl wrong but achieve some
form of immortality in doing s0."

He said judges who breached
a “*duty” 1o **say no more than what
isnecessary'* were guilty of a **form
of activism capable of causing
insidious harm to the rule of law"".

The Howard government's High
Court bete-noire, Michael Kirby, is
renowned for publishing lengthy
reasons for decisions, including
references to internationzl weaties
and decisions by non-British courts.

1n the same speech Heydon
effectively accused the Mason
court of senting out to alter the law,
citing as factors tn this process two
*crucial" appointments — Murphy
at the beginning of 1975 and Mason
three years earlier, **Soon afler
Masan succeeded Sir Harry Gibbs as
Chiel Justice in 1987, the majority
approach radically changed. Among
the greatest innovators of them all,
unti} he retired in 1995, was the
once-cautious Masorn. And
Murphy has had numerous imitators
in lower courts ag well.”

Heydon told his Quadrant
audience that it was *'questionable®’
whether a proper role for courts
was to ‘*introduce radical changes™
like Mzbo, even though parliamemnt
had not (at that point) done so,
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*particularly in view of their
tendency to cause imtmense strains®*
in the community and parliament.

The more courts *freely change
the law"", the mose the public will
view their function as political, nd
courts will be “'rightly"’ cxposed
to public attacks, and there will
b¢ increased pressure for public
hearings into judicial appointments
and *'greater controd over judicial
behaviour after appointment””,

Asked about Heydon's comments
on activism and the Mason court,
Mason said: 'Y ou ought to direct
your question to him.” Heydon
declined to be intepviewed.

1n the past few years, particularly
after the Heydon and Crennan
appointments, Howard government
attacks on the High Court have all

but disappeared, suggesting that
it is now refaxed and comfortable
about the court’s direction.

A significant decision of the
Gleeson court, one often cited as
evidence of its conservative leanings,
is the al-Kateb case, However,
Gleeson’s dissent from the majoricy
Jjudgement undertines the risks of, to
use his word, “'Stereotyping™* judges.

Born of Palestinian parentsin
Kuwait, Ali al-Kateb was a stateless
refugee. At the end of 2000 he
arrived by boat in Australia
without a visa. He was taken
into imrnigration datention and
applied for a protection visa. His
application was refused and his
applications for a review of that
refusal failed. In August 2002, he
wrote to the then ministet for
immigration, Phitip Ruddock,

asking 1o be removed from Australia

a8 500D as reasonably practicable,

The next year al-Kateb sought
a declaration in the Federal Court
that hic continued detention was
unfawful The application was
dismissed and his case was ultimately
heard, on appeal, by the High Court.

On August 6, 2004, the court
decided that refugees who could
not be repatriated to their country,
despite their wish to Jeave, could be
held indefinitely in Australia. It was
2 4-3 decision, with Gummow,
Kirby and Gieeson dissenting,
and Callinan, Heydon, Hayne
and McHugh in the majority.

‘The majority decision was highly
significant. Beyond legal argument
about the meaning of the law,
it appeared to legitimise the
government’s incarceration in harsh

conditions of refugees who arrive
unannounced in Australia by boat,
a policy that played a significant role
in Howard's 200 clection victory.

Pardy because of this perception,
partly because the issue of how
Augiralia has handied refugees
hagseared jtself into the conscience
of a sizeable minority, but also
because the case raises basic
buman-rights issues, it is worth
canvassing sorne of the arguments
contained in the judgements,

In his minority judgement, Glecson
said the refevant act did not
specifically provide for a persan
10 be kept in indefinite administrative
detention. Limited mandatory
detention was one thing, Glesson
said, but if it ended up being
indefinite **there comes into play
a principle of legality, which governs
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poth parliamentand the courts™,

Courts sought to give effect to the
will of partiament by declaring the
meaning of legisiation parliarnent has
passed, he said, But courts “*do not
impute to the legislature an inention
to abrogate or curtail certain human
rights or freedoms jof whirh personal
liperty it the most basic]u Jess such
an iptendon is clearly manifested by
unambiguous language™.

In comments that could have
implications for Australia's
new ang-terrorism laws, Glesson
said: **A statement conceming the
improbability that parliament would
abrogate fundamentai rights by the
use of general or ambiguous words
is not a factual prediction, capable
of being verified or falsified by
a survey of public opinfon.™

**The possibility thar a person,

segardless of personal circumstances,
regardless of whether he or she
is a danger Lo the communiry, and
regardless of whether be or she
might abscond, can be subjected to
indefinite, and perhaps permanent,
administrative detention is no1 one
tobe dealt witk by implication.”

However, the Labor.appointed
MecHugh, who has since retired,
argued that under the aliens power,
parliament was **entitled to protect
the nation against unwanted entrants
by detaining them in custody. As long
as the detendion is for the purpose
of deportation or preventing alizps
from entering Australia or the
Australian community, the justice or
wisdom of the course taken by the
parliament is not examinable in this
or any ather domestic court™,

**It is not o1 courts, exercising

federal jurisdiction, to determine
whether the course taken by
Parliament is unjust ar contrary to
basic human rights. The function of
the courts in this context is simply to
determine whether the law of the
parliament is within the powers
canferred on it by the consdmution”
Kirby disagreed. His judgement
cited the forced incarceration of
Japanese- Americans during World
War I] as a case "now viewed with
embarrassment in the United States
and generally regarded as incorrect’™.
He also cited 2 decision by the Israeii
Supreme Courn regarding the security
wall separating Palestinians from
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Israclis, Judge P Barak upheld

2 challenge by Palestinian villagers

to the **security fence™ or wall being
construcied on their lapd. Barai said:
*“This s the destiny of a democracy

- she does not sec all means as
acceptable, and the ways of her
enemies are not always open before
her. A democracy must sometimes
fight with one arm tied behind her
back Even 50, a desnocracy has the
upper hand, The rule of law and
individual liberties constitute an
important aspzct of her security
stance. At the end of the day,

they strengthen her spirit and

this strength allows her to
overcorne her difficulties.”

National constitudons must adapt
to the growing role of international
law, including the law relating to
human rights and fundamentat
freedoms, according to Kirby, This
is '‘one of themost imporstant legal
developments that is occurring™.

Whether it is the result of views like
these, or his publicly proclaimed
homosexuality, or a mixture of the
twp, Kirby has been the subject
of the most savage personal
attack in the history of the High
Court The reasons for the attack,
which has included the use of
& fraudulent official document,
have never been fully explained.

On March 12, 2002, senator Bill
Heffernan, parliamentary sseretary
1o the Howard cabinet, told
partiament that most Australian
families wonid view Kirby as having
failed the test of public rustand
judicial legitimacy and that Kirby
was not 8 “fil and proper” person to
shin judgement of people charged
with sexual offences. He claimed
Kirby had used the taxpayer-funded
Comear service '*on a regular basis
to pick up from an address known
to the police in Clapton Place —
adfacent 1o Kings Cross — a young
male aad accompany him 1o the

judge's home address™, Kirby
denied the *'homophobic
accusations™ as **false and absurd”,

The opposition later revealed the
Comear documeniation io be
fraudulent. HefTernan was forced
10 resign as parliamentary secreary

1o the cabinet and 1o issue an
vnqualified apology 10 Kirby,

The Heffernan-Kirby affair,
Kirby's kigh dissent rate and his close
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imterest in international law suggest
a judicial loner. But he is not alone.
This challepging legal journey te
internationalisatiop may be three
steps forward and rwo steps back,
But such disparate influences as
UN covenenrs and decisions by
courts in other pations continue to
influence High Court decisions.

Claims that the court has retreated
from the more internationalist
approach of the Mason court are
exaggerated. The court has moved
permanently beyond the highly
restrictive Barwick cra and the
caution that marked other decades.

Another influential change
ocrurred in 1984, when the High
Court restricted full hearings to eases
in which a single judge had already
gramed special leave o appeal.

As Glecson says, the requirement
for special leave to appeal means that
in most cases * 'somebody 's trying to
push the envelope™, This involves
matters “'in which there is a division
of opinion in the courts below or
there’s a new order of law that has
tobe explored ., . We're operating
at the margin all the ime ™.

Gleeson has also referred to
international influences on the
practice of Australianlaw. Inan
address to an Australian Bar
Associaton gathering in Paris
in 2002, he said: *1 believe thers
is & growing awareness within

the Australian profession of the
imporance of looking beyond our
own statutes and precedents, and our
traditional sources, in formulating
answers 10 legal problems.”

“The forces of globalisation
tend 10 standardise the questions
to which a legal sysiem must
respond. 1t is anly to be expected
that there will be 2n increasing
standardisadon of the answers.”

As Gerard Brennan said in his
Mabo judgernent: ' The common
law does not necessarily conform
with intermational law, but
interpational law is 4 lagitimale
and important influence on the
commion law, especially when
international law declares the
caistence of human rights.™

For Gleeson, the Mabo decision
*provides a notable example of the
High Court of Australia developing
the common law i response te the
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direction over

yorces of globalisation™.
Some Howatd-appointed judges
1o the High Court, like Hevdon,
are Mabo-averss. But Glecson's
E comments suggests that in a judicial
wadition where continuity is valued,
¢ mejor changes in the court's
the past generation
are pow part of that continuity.
"This makes the High Court’s
reaction to the industrial relations
appeal, and any future appeal on

rism laws, all the

Y more interesting to follow,
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Keith Rickin, judge,
15976-82 Aickin
{1916-1982) was

1 conservative
judge. But as
someone who
reached machoed
in the Depression,
and experienced
the vagarles of war, Aickin had

a wide experience of life, which

be applied to the law.

With a brilliant academic record
ir Melbourne, Alckin was generally -
cast in a similar mould to that
of his mentor, Owen Dixon. He
worked as a wartime admioistrator
and dipiomat, before settling into
the bar, and becoming Australia’s
leading tax lawyer,

Aickin was appointed to the High

Court by the Fraser goveroment.
This was months after he had joined
with Mutray Gleeson {now chief _
justice of the High Court) and legal
academic PH Lane to express

the opinion that the governor-
general coald, *“io appropriate
circumstances™, disselve pariiament
when a goverament was unable to
sccure supply in the Senate,

Ajckin was careful and precise in
bis judgemcnts, exhibiting a close
adherence to precedent. He was
also, perbaps surprisingly, an early
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advocate of a bill of rights,

Garfield Barwick, citief justice,
1964-81 One of the most gifted
and successfu] of legul advocates,
Barwick (1903-1997) had 2 patehy
record a5 a polltician, and was

a controversial
figureas
chief justice.

Barwick was
educated at
Sydney'’s Fort
Street high school,
which another
High Court judge,
HYV Evait, also artended, as well as
Barwick’s double cousin, and Iater
attorney-general, Bob Ellicott,

He appeared before the High
Caurt two years after graduating in
Iaw with honours. But it wes more
than 20 years later, during the bank
nationalisation casec in 1948, when
Barwick earned his wide public
reputation, as the successful
advocaie for the private banks.

Mixed fortunes in parliament, as

sttorney-general and external
affairs minister in the Menzies
government, followed. Barwick’s
political star was fading when he
accepted the offer 1o become chief
justice in 1954, His tenure was
marked by an abrasive mannoer,
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buttressed by his view that the court
a3 ““the most important institution
in the Aunstralizn federation®.

‘Heis best remembered for his
advice io fellow Fort Street alumnusy
Jobn Kerr that as governor-general
Kert had the power to dismiss the
Whitlam government because the
Senate had blocked supply.

Gerard Brennan, judye, 1981-95;
chief justics, 1995-98 A humane
man, Brennan’s (1928 } career
reflects a belief in usiog thelaw to

protect basic
rights and
minorities,
while sticking
to lIegalnorms.

The sop of,

2 Queensland
Supreme Court
jndge, Brennan
excelied at school and university.

He also did well a5 a barrister

and was apioneer of Australian
admigistrative faw,

On the High Court, Brepnan
embraced the concept of community
values, but still paijid strong heed to
precedent and legal history. He is
best known for judgements in Mabo
and Wik and in decisions recognising
the freedorm of political speech.
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lan Calilnan, judge,
1998- A big, burly
figare, who
fancies himself
as 2 renzissance
man, Callinan
{1937-) was the
first barrister
elevated directly
to the High Court in 22 years.
Raised in Brisbane, Callinan
graduated in law and soon became
one of Brisbane's leading advocates,
He rose to national prominence in
the mid-1980s when he led the
prosecution against High Court
judge Lionel Murphy for allegedly
attempting to pervert the course
of justice. In the same decade
Callinan featored in the WA Inc
inguiries, representing Alan Bond.
He later travelled to Majorca
in an unsuccessful bid to seek the
extradition of Christopher Skase.
When Catlinan was elevated to the
High Covurt his views appeared io

meel former Natiopal Party leader
Tim Fischer's demand for **capital.
C™ conservatives, He is conservative
in his judgements but enjoys good
personal relations with other judges,
including Michael Kirby.

To 2 fulsome profile in 7he Oxford
Companion te the High Court,
Nicholas Hasluck said Calinan’s
literary skills link him to *‘some
equally netable lawyers" like Evatt
and Deakin. More on the pace is
the follawing lampoen of bis novel-
writing, titled “*The Cannellopi
Conspiracy™, and pubtlisbed in
a recent edition of Justinian,
the ontine legal newsletter: **Sam
Splayd. Culinary Detective, leaned
dowa towards the poussin-like
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figure in che wheelchzir and plaoted
a lusciots, full-cream kiss on Rose
Du Bois’ spaghettini-thin lips,
imagining her plucked, trussed,
lightly sxuteed and dribbled all over
with a delicate prune mousseline.”

Susan Crennan, judge, 2005-
Crennan (1945 } is the second

woman ig be
elevated fo the
High Court. She
had a Catholic
education in
Melbourne and
studied arts at
Melbourne
University, She
taught English for 2 while, but, as
stated during ber formsl induction
to the Federal Courtin 2004, ““the
pull of the bard did not prove to be
as strong as the pull of the bar’',
She began to practise in Sydoey,
then moved to Melbourne, where
she specizlised i civil, commercial,
constitutional, criminal and public
Jaw. It is premature to comment on
Crenvan’s High Coort form. Itis

kpown, however, that on 5t Patrick’s

Day, she invites colleagues for drinks
and likes the men to wear green ties.

Daryl Dawsan, judge, 1982.97
Educated in Canberrs, Melbourne
and at Yzle University, Dawson
(1933-} was Yictoria’s solicitor-

general for eight
vears before
elevation to the
High Court.
Respected

for his legal
understandiog
and analvtical
ability, Dawson
was seen as 1 conservative. This
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way reflected in his dissenting
position in the Mabo case.
Dawson also took & narrow view
in the early free-speech cases, but,
Interestingly, his approach became
more influential in the ultimate free
speech case (Lange v ABC)in 1997,

Willlam Deane, judge, 1982.85 Once
regarded 25 a conservative barrister,
who specialised in the lucrative tax
area, Deane (1531 } became one of
the most jnnovative and humane
judges in the High Court’s history.
Educated in Canberra and
Sydney, where, like Gleeson,
he was a boarder at S5t Joseph’s,
Deane was a keelt Sportsman

and lost the sight in one eye
after a rugby game. A highly
successful barrister, he became
3 NSW Supreme Court judge
and later president of the
Trade Practices Tribunal,

Appaointed to the High Court
by the Fraser governmeunt, Deane
became a reformer, helping to
transform the law of negligence,
In constitutional cases ke formed
4 new majority
with Muorphy,
Mason and
Brennan, and
he usualty
slded with the
Commonweslth
in federal
disputes.

Deane stood out
in the Mabo decisien in 1992. He
identified the dispossession of
Aboriginal people as the “darkest
aspect of the history of this nation™",
He continved Lo espouse concern
for the needy and dispéssessed
when he became governor-general.

Ref: 21857955
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Mary Gaudron,
fud e, 1987-2002
The first female
judge appointed
to the High
Caourt, Gaudron
(1943-) came
from 2 humble
packground and
acbieved much by force of

intellect, will and character.

PBorn and rajsed in the northern
NSW town of Moree, Gaudron won
scholarships to fund her remarkable
academic achievemenis and became
a successful barrister, specialising in
industrial law, She was appointed
2 deputy president of the Arbitration
Commission at 3[, and was also the
head of the NSW Law Reform
Commissien, before her elevation
to the High Court af the age of 43,

Gaudron was active in major
court decisions, ranging from
freedom of speech to native title
cases, She was a reformer in the area
of criminal law, including emphasis
on strict compliance by trial jndges

in their task of directing juries.

In 8 legal world that can be stufly
apd patronising, Gaudron is
renowned for cartby lappuage
and infections bumovur.,

Rarry Gibbs, judge
1970-81; chief
justice 1981-87
Hailing from a
legal background.
Gibbs (1917-2005}
was a staunch
conservative who
appeared mild in
manoer bat who continued legal
arpuments with colleagues such ss
Anthouny Mzson almest 1o bis grave.
Fducated in Queensland, he
joined the army during World War
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11. Gibbs practised 23 2 barrister
and became g state Supreme Court
judge. In 1963 the thep Quecnsiand
premier, Frank Nicklin, appointed
Gibbs 1o chajr a royal commission
inte police corruption. Allegations
centred on after-hours drinking by
police and protection of prostitutes,

The commlssioner”s fallure to find
any officlal corruption as been
criticised, particularly in light of
the scandalous findings of the
Fitzgerald inguiry 20 years later.

1o 1971 Gibbs was appeoinied to
the Righ Court, and succeeded
Gdrfield Barwick 25 chief justice in
1981, He was a strong supporter of
states® rights, After retirernent,
Gibbs remained active asthe
president of the conservative
Samuel Griflith Society.

Murray Gleeson,
chief justice,
1998- The son
ofa NSW porth
caast garage
preprietor,
Gleeson (1938~}
boarded at
S1Joscph’sin
Sydney, along with a young Bill
HelTernan, who was Lo feature
decades later in attacks on High
Court judge Michael Kirby.

A brilliant man, with an abitity

ta present complex ideas with great
force and clarity, Gleeson was the
stand-out in a stellar Sydney bar.

1a Octaber 1975, he jolned with
Keith Aickin (fater 2 High Court
judge) and Iaw professor PH Lageto
express the opinion that that the
povernor-general could *in
apprapriate circumstances’
dissolve parliament if 2 government
was unable to secure supply.
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Working mainly in commercial
law, Gleeson had oue celebrated
victery in a criminal trial before
a jury wheo he secured an acquittal
for Nxztional Party Jeader lan
Sinclair. Chosen by Nick Grelner’s
Liberal government a5 NSW chief
justice in 1988, Gleeson spent
a decade in that position before the
Howard government appointed him
chief justice of Australia in 1998,

Gleeson presides over a bench that
is in better odour with the Howard
government, and the business
community, than its predecessors,
largely because it is more cautious
and predictable. ln personal dealings

he gives the appearense of a fair,
decent man, but never someocne to be
trifled with. Gleeson has the sort of
judicia) gravitas that bas earned Bim
the ironic pickname of **Smiler”.

William Gummow,
judge, 1995- One
of the intellectual
leaders of the
court, Gummow
{1942- ) came
to the bench
with a sirong
legal scademic
background. Educated, like Mason,
at Sydaey Grammar, and later
at Sydney University, Gummow
taught law for 20 years until
his appointment te the Federal
Court in 1986, He was elevated
to the High Courtin 1995,
Gummow has written books on
equity law with, among otbers,
colpurful Sydney judicial identity
Roddy Pitt Meagber and Dyson
Heydon. On the High Court be has
Continued page 10
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taken a leading role in decisions
affecting inteilectual property law,
equity law and the constitution,
particularly the separation of
powers, He is often part of

a majority which includes

Kenneth Hayne and Dyson Heydon.

Kenneth Hayne,
iudge, 1997-
Educated in
Melbourae,
Hayne (1345-),
Yike former Labor
foreign minister
Gareth Evans,
won the Supreme
Courtlaw prize after graduating
in law. After attending Oxford

as a Rhodes sehalar, Bayne worked
us & harrister in Melbourpe,
building a large commerctal

practice. He was appointed o the
Victortan Supreme Courtin 1992,
As a High Court judge, Hayne
is regarded as cautious. In the
werds of The Oxford Companion
to the fHigh Court, judgements
which Hayne is party to “rarely
develop the law beyond theextent
necessary to decide the case’,

Dyson Heydon,
judge, 2003
Heydon (1943-}
is the sen of the
distinguisted
public servant
Peter Heydon,
who was al one
time principal
privare secretary to Robert Menzies
when he was prime minister.
Heydon excelled at school and
was also a useful crickeler. After
impressing at university and the

Sydney bar, however, he carned a

reputation for being somewhat arch.
Along with Gummaow, Heydon

is the anthor of influential

texis on cquity law, and has an

international reputarionin

the area, Regarded as conservative

in the law, but a man whose

brilliance is generally

acknowledged, Hevdon was

appeinted to the High Court in 2003.
After his etevation, Heydon was
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asked by the student newspaper
Honi Soit what the term
**Australlan™ mesnt to him. He
replied: “Technicaliy a subject
of the Quieen in right of Austrafia.
That leaves out, 1 suppose, aliens
of various types who have been
resident bere for 4 long time.

In 2 sense they are Australians
too, They are partly Australian™
As the Americans say, would

you run that by me again?

Michael Grby,
judge, 1996~
Growing upin
modesi family
circumstances in
Sydney's wast,
Kirby (1939- )
showed from the
stari the iren
discipline and determination
to succeed that wonld carry
him (o great official heights.
Educated a1 Fort Street high
schenl - like Barwick, Evatt, John
Kerr, Neville Wran and Australia’s
first prime minister Edmuond Barton
= Kirby stodied Iaw, economics and
aris at Sydney University, He was
nominated as the law representative
on the students® representalive
council by Murray Gleeson.
Kirby worked at the bar for
a while, but his destiny was
always going te be on the bench. He

became foundation head of the Law
Relform Commission, followed by
appuintment to the Arbitration
Commission. A terra a3 head of the
NSW Court of Criminal Appeal
followed, where Kirby showed his
preparedhness to use precedents
from non-British courts. :
Kirby has the highest dissent rate
in the Gleeson costrt. This could be
secn as z sign that be is more amenable
to nog-Anglo precedents, more
influenced by international breaties,
an indication of the court’s increasing
caution nnder Gleeson, or all three,

Anthony Mason, judge, 197287, chief
justice, 1987-95 Mason (1925-) is the
most significant chief justice in the
history of the High Court. He is
responsible for bringing down
historic judgements like Mabe,
affirming the right to political

free speech, 2nd granting strict
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procedural rights
for defendantsin

criminai cases.

A sprightly 81,
Mason still cxeris
considerable
influence, even
though the times
are more cautious,
through his athletic inteilect,
character and the guality of his
academic legal worle

Educated, like Gummaow, at
Sydney Grammar, Mason served in
the RAAF during World War I,
studied law at Sydney University
and was 2 highly successful
barrister before bis appointment
as solicitor-general by the
Menzies government in 1964.

In 1969 he was appoinfed to the
NSW Supreme Courtand three
years Jater 1o the High Court. Once
there, Mason™s early judgmeants gave

little indicaclon of the liberal
approach he would later employ
as chief justice. While displaying
due respeci fo precedent, Mason
pioneered the development of

a **new and distinctive Ausiralian
jurisprrdence’ — o use Michael
McHugh’s phrase. one free

of self-conscions kow-1owing

10 the British court system,

Mictael McHugh,
judge, 198%.2005
McHugh (1935-}
bails from
3 knockabout
working-class
background in
Newcastle and on
the Queensland
coalfields. He was raised with a
traditions] lrisk Catbolic emphasis
on loyslty to {amily and mates.

The restiess teenager was an

itinerant for several years before
completing schooi and studying law
part-time. A brilliaot barrister with
2 wide-ranging practice, he was
appointed to the NSW Supreme
Court in 1984, aad five years later
a Labor government appointed

him to the High Court.

MceHugh understood the need
for change, but this was tempered,
in the words of The Oxford
Companion to the High Court,

‘*by a conservative or cautious
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approach in applicatdon”.
This has occasionally brought
him into sharp disagreement
with amother Labor appaintee
to the court, Michael Kirby.

Geod looking, physicailly strong
and s vital presence, McHugh's
speeches reflect a sirong
understanding of the wider
influences at work thatis wnusual
for 2 member of his profession.

Lionel Murphy,
judge, 1975-86
Murphy (1922-
1986} was
the most
controversial
judge inthe
court's history,
one whase carcer
ended in legal ignominy.
Parrdoxically, be was also one of the
court's most influential figures,
Raised in inner $yduoey, Murphy
studied chemistry and law 2t Sydney
University, and had & very successfuf
industrial practice, where he olten
represented left-wing trade unions,
He moved into politics as a Labor
senator and was attorney-general in
the Whitlam government, presiding
over legisiation that ranged from
family Yaw 10 trade practices.
Appointed to the High Counrt
during the Whitlam government’s

last year in office, Murphy had

a2 hostile relationship with Garfield
Barwick. He believed slavish
adherence {0 precedent was

2 **doctrine eminently suitsble

for a pation overwhelmingfy
populated by sheep””.

Murphy insisted on the undivided
autharity of the High Court and
slammed the Privy Council as
a “*relic of colopialism™. His final
years were doeinated by his trial,
conviction and ultimate acquittal
on charges of attempting to
pervert the course of justice.

Murphy died of caocer one
hour after bis iast High Court
decision was banded down.

Ninian Stephen, judge, 1972-82
Stephen (1923~ ) has an unusual
background, having been educated
in Europe through the generosity of
Continped page 12
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benefacfress,

He studied law
at Mclbourne
University after
war service, and
was a barrister
in Melbourne,
speciafising in tax and constitutiona]
law. Stephen’s approach to judging
was meticulous, once suying he saw
his duty as to decide each case as

appropriate, and tolet the result (ake

care of itself. His tenure spanned
+ the Barwick and Gibbs courts.
$n 1982 Malcolm Fraser
appointed Stephen governor-
generak According to Hilary
Charlesworth in The Oxfard
Companion 1o the High Cours,
Stephen’s relaxed manner and
vcheerfui, seif~-deprecating humour
dissipated much of the vice-regal
" pomp and ceremony”", Iaterestingly,
as governor-general Siephen
displayed a close interest in
indigenous issues, as did High Court
judge William Deane, who became
governer-general 13 years later.

Jehn Toohey, judge,
1987-98 Like
William Deane,
Toohey's (1930-)
time on the conr
was marked by
a passiphgle
cancery for justice
and the ate of
Austratia’s indigenous people.

Educated at Catholic schools and
the University of Western Australia,
Toohey was a brilliant scholay, He
later established a highly successful
practice as a barrister specialising in
tax and land 1aw.in 1974 he furned
his back on material success, to
establish the inaugural Aboriginal
legal pIfice in Port Hedland., Three
vears Jater he was made the first
Abyriginal Land Commissioner
for the Northera Territory, '

On the High Conr? Toohey™s
concern for justice showed ep in his
siding with the majority in a case

-
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cancerning the commen-law right to
a fair trial, and later ity Mabo and
various {ree-speech decisions.
Toohey presclently argued that
a court established to protect
2 written constitution might need to
act more vigorously to protect core
liberal democratic values and the
rule of Jaw. This was ia an age when
parliaments were “‘increasingly
seen Lo be the de facto agents or
facilitators of executive power,
rather than bulwarks against §1*,
Alter his retirernent Toohey was
asked for his reacrion to comments
that he was an **activist’* judge.
'*Almost none,’” he replied.

Ronald Wison,
judge, 1979-89
Raised in alegal
family, Wilson
(1922 -2005) was
the first Wesiern
Australian to be
appointed 1o the ~
High Court.

An parly school-leaver, and
a Spitfire pilat during World War {1,
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Wilson finally finished his law
degrec in §949. He warked for the
Crown solicitor as a prosecutor,
until his appointment as WA
solicitor-general in 1969, Wilson
remained {o that position until his
elevation to the High Court.

Wiison was offen in a minority
when issues of feders] power came
10 the court. He was also embroiled
in tensions between judges over
the court’s move to Canberra,

After veriring from the bench
Wilson prepered the Human Rights
and Equal Oppertunity Commission
report on the ‘‘stolen generation’
of Aborigines. As former attorney-
general Peter Durack wrote in
The Oxford Compunion to the High
Court, preparing the Bringing Them
Home report was a *' profoundly
moving experience’’ for Wilson.
“*Freed of the constraints of judicial
office, Wilson has displayed
a passion and commitment far
removed from the conservatism
of his judicial epinions,'” Durack
wrote, Wilson dicd last vear.

ANDREW CLARK
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How the few

'3+ 7 ide divergence in opipions
: . among lndges about the
£ wmeaning of the law and
metbods of inierpretation raises the
jssue of how judges are chosen,
Accordiong to University ol NSW
faw professor George Williame,
governments, not surprisingly,
appaint people with fudictal
philosophies “they'd like to
see expressed on the court™,
Appolntments are made bebiad
ctosed doors, wilh no judiciat
¢onumission or parliameatary
bearings, There is 2 process,
invelving the sounding out of names
among a select group of judges and
lawyers, and an obligation te consult
the siates. But appointments are,
as Williams says, *‘in the gift of
the prime minister of the day™.
*It*s nol surprising that John
Howard might seck to appoint
people be perceives 1o be less activist
and more conservative than Beb
Hawke or Faul Keating would
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are chosen

have appointed,” Williarns says.
**] think that has a major impact.”” -

He identifles Michael Kirby as

-2 barometer of the shift in High
Court’s thinking since Howand"s
election government in 1996. Kirby
would **[it pretty much in the centre
of the Mason eoust, whereas now he
finds himself an outlier, haviog the
highest rate of dissent ever”,

““The times have changed. The
reaction to the Mason conrt and the
Brennan court bad an impact: The
reaction to the Wik case jln 1996)
and the intense public furore that

- resulfed from tke very direct and
sometimes personal criticism |of] the
judges hiad |an effect). You can't heip,
a5 2 humag being, as a judge, belng
influenced by those types of things.”

The curveni chief justice, Murray
Gletson, is 2 courteous man with
# topservative personal bend, but
someone who tries to be reasonable
and f3ir in his dealingy with other
mesbers of the bench, This has not
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prevepted tension from becoming
appareni in such ap intimate
environment. Thers have even been
reports of judges taking breakfssi
separatelyin the dining rooxa of
Canberra’s Commonwealth Club,

But judicial titile-tartle shouid not
distract attention from the main
game. As former chief justice
Gerzrd Brenpan aays: “*My main
concern wouid be to ensure the
independence of the judicial system.
That is not always easy. The courts
are not the playtbings of politics,
The courts stand as an independent
braoch of government and must
remain so in order to maintain
public confidence in them and in
order to discharge their imporiant
function of preserviag liberty in
balance with protection.”

Williams notes that while judges
are independent, they livein
2 community and sre affected by
what bappens in that community.

ANDREW CLARK
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