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Chancellor, Professor Keeler, fellow citizens.

It is wonderful to come to Adelaide and see again the beautiful public buildings of this city. 

Generally High Court judges come, and we sit in the courts. We get on with our work. And then we get on a plane and go home.

But to sit in this most beautiful Hall, to look up to the rafters and to see the confidence that the builders of Adelaide, and Australia, exhibited is a reassuring, a stable and uplifting thing. 

Stability, competence, confidence are very important qualities in our nation. However, justice is supremely important. We are met here today to talk about a case of justice under the law. To examine what happened in the Stuart case. To reflect upon it.  To consider any lessons that it bears for us, as citizens of this much blessed country today.

I. THE STUART CASE

The facts of the Stuart case could not have been simpler.

On the 20th of December 1958 a young girl, nine years old, was taken into a cave near Ceduna. She was raped and murdered. Her assailant was not known. A search began, which led two days later to a fairground and to the arrest of Rupert Max Stuart and his removal to the local police station.  There he was interrogated by the young constable that Justice Von Doussa has referred to, and also by a group of other more senior police officers. They took from Stuart, the story of what they then reduced, as they said, to a typewritten document. That typewritten confession became the basis, and effectively the only basis, upon which Max Stuart was prosecuted.

There was some objective evidence from Aboriginal trackers who identified footsteps that had proceeded from the cave down to a pool and then back to the main road. However those footsteps could not, of course, identify Stuart in a safe or scientific way.

In the little girl's fingernails were hairs and other material which today would be subjected to DNA examination. But no proper examination was made at the time, even of a superficial kind, of the hair of Max Stuart to see if it seemed to match. 

It was the confession, the typewritten confession, that convicted him.

He appeared before the magistrate in Ceduna in January 1959.  Things then move very quickly in this case. 

He was committed to trial in the Supreme Court in Adelaide. He came on to trial before Mr Justice Reed (Sir Geoffrey Reed) charged with murder.  
He was represented at the trial not as one would expect in a very large and complex murder trial by senior counsel.

He was represented instead by Mr O'Sullivan and Ms Devaney.  They performed to their best. But they were really inexperienced in the complexities of a murder trial. 

At the end of the trial Max Stuart was found guilty by the jury. He was convicted.  He was sentenced to death.  
In May of 1959, He took his appeal to the Court of Criminal Appeal of South Australia, presided over by the long time Chief Justice of this State, Sir Mellis Napier. The Court of Criminal Appeal that day dismissed the appeal.

 In June of 1959 he took the case for special leave to the High Court of Australia sitting in Melbourne. 

 He had 3 points:

The first was an attempt to tender the evidence of Mr Ted Strehlow, who spoke the Aranda language and who gave strong evidence that the sophistication of the words in the confession and the structure of the words in the confession were simply inconsistent with this man's level of understanding of English, and his experience and sophistication in life. 

The High Court rejected that argument on the basis that, through his inexperience, neither at trial nor in the Court of Criminal Appeal, had Mr O'Sullivan tendered that evidence. The High Court, it was said, never or rarely accepts evidence on appeal. That is still the rule in the High Court. It is not a rule that I accept.  It grows really only out of the fact that the Constitution uses the word “appeal”. That word has been interpreted to mean that the process is a true appeal, a final appeal and it is only on points of importance in law. Not points of fact or evidence.

The second submission concerned the refusal of the prosecutor to permit somebody to read the dock statement at the trial on behalf of the accused.

Dock statements have now been abolished in Australia. However, if ever there was a case where a dock statement might have been justified by an uneducated, unsophisticated, almost full blood Australian Aboriginal, this was it. 

Dock statements still existed in South Australia at the time. Generally the prisoner was not allowed to have anybody else read them. But in this case the High Court said the judge could have permitted a court officer to read it in these circumstances because Max Stuart could not read. He could not write. He was   therefore not in the position of most people. 

However, that point when advanced to the High Court was ultimately rejected as a ground of appeal. It was ultimately said that it could have been done. But there was no error in not allowing it to be done. It did not have to be done. No error of law.

The third point that was rejected in the High Court was the suggestion that Mr Chamberlain, the Crown Solicitor and prosecutor for the Crown, who had prosecuted in the trial, should have been permitted no comment on the fact that Max Stuart had not given evidence.

The law of South Australia forbade such comment being made. Mr Chamberlain made a statement to the jury that suggested that Max Stuart could have given evidence. That was a comment which was forbidden by law. But the High Court said that it was unfortunate that he made it. But it was not a ground for disturbing the conviction.

So three points, essentially points of justice in dealing with a person inexperienced in our language and unable to read, and uneducated, were put to the High Court. Unanimously it rejected the application for special leave. 

Nevertheless, the High Court said, at the beginning and at the end of its reasons, most unusually, “Certain matters in this case give us cause for concern”

Mr Chamberlain, later Sir Roderic Chamberlain, and a judge of the Supreme Court, said that those words had left an unsettling fear and concern in the community. They gave rise to all that followed. Yet it might be said that if the judges at the beginning and the end of their unanimous opinion had reason for concern, the way the judges normally give effect to such reasons for concern and doubts, at least in a case where a person is sentenced to death, is by permitting those doubts to be removed and the matter re-tried so that the case comes to a conclusion without such doubts contaminating the outcome.

An application was then made to the Judicial Committee of the Privy Council, which then was the final word on justice and law in our country.  But leave to appeal to that illustrious body was refused.

On a number of occasions Max Stuart had his date for execution fixed. He was prepared for execution; but the executions were postponed. 

Ultimately, the appointment with the hangman was avoided not because of anything the courts of Australia did, for the words of the courts were written and the functions of the courts were finished. Instead, it was to the media, to journalists, to a priest, and to others in the Adelaide community, that supporters of Max Stuart went. It was an ambitious young media proprietor in this city, Rupert Murdoch, who took the case up. He went into battle for Max Stuart.

Murdoch's The News presented the doubts about the case, resting particularly on the evidence of Mr (later Professor) Strehlow. As a result of the disruption that he caused, and the unsettlement in the community, Mr Thomas Playford, the Premier of this State, ordered a Royal Commission into the safety of Max Stuart’s conviction. 

Astonishingly, the Royal Commission contained two of the judges who had sat in the earlier proceedings. They were Mr Justice Reed, the trial judge, and Sir Mellis Napier, the President in the Court of Criminal Appeal.

I say astonishingly because there was an obvious conflict of interest and duty in a matter coming before a judge on the question of the propriety and safety of the conviction, when two of the chosen judges had presided in the trial and had refused the appeal.

Ultimately, the decision of the Royal Commission, despite tremendous uproar during its proceedings, was that the verdict and decision should stand.

So again Max Stuart faced the death penalty, a point bearing out what the Chancellor has said this morning, of the dangers of the death penalty. It is so final and it prevents, and tends to suppress discussion about, the safety of the proceedings. 

Ultimately however, because of continued persistence of The News and of Rupert Murdoch and because of the disquiet in the South Australian, and eventually the Australian, and eventually the global community, Mr Playford determined that the sentence of death should be commuted. So it was - to a sentence of life imprisonment.

That sentence was served by Max Stuart. In the end he applied for parole. 

By that stage Sir Roderic Chamberlain was President of the Parole Board. However, eventually, parole was granted to Max Stuart. He was released. He went on to serve his community in the centre of Australia, in Alice Springs. He greeted the Queen there on at least one occasion. As it is said in the program, its not known whether Her Majesty knew that the person who greeted her in Alice Springs was one of her subjects whose had been sentenced to death, and had spent a long period as guest in one of Her Majesty's prisons.

II LESSONS OF THE STUART CASE

So that is the story. But what are the lessons of the Stuart case? What can we say are the lessons that we have learned? 

Well we haven’t changed the law, for we would need a change in the Constitution on the current view that would permit unsettling or disturbing evidence to be tendered in the highest court whilst the matter was still before the Judicature of the nation.  That has not been changed. In appeals, the High Court has ruled that it cannot receive fresh evidence.  That remains the position to this day.  
Indeed, in the matter of dock statements, we have removed that possibility of such statements. This is where we stand on these issues. So there is no relevant change.

Yet I can tell you that in a number of matters that are relevant to the Stuart case we have made improvements.  Some of them have originated in the High Court of Australia, which declined the special leave to appeal to Max Stuart.

First, we have changed in our attitudes to Aboriginals before the courts. Indeed, we have changed in our attitudes to Aboriginals generally. 

The Chancellor's acknowledgement of the indigenous people of this land is now something which we do not just formally, but because, increasingly, our citizens recognise the special place and the special disadvantages, including disadvantages under the law, that the Aboriginal people have suffered in Australia.

Secondly, we have dealt with the problem of unsettling confessions, at least to some extent. It can never be dealt with entirely. 

We have dealt with it over it a period of about 20 years, during which time  the High Court repeatedly said that we had to build in obligations of recording and security for confessions given to people in authority by persons held in custody. 

Eventually, the outcome of those warnings, which spread over 20 years of decisions, the Court came to its decision in The Queen v McKinney and Judge. 

In that case the High Court said that if a confession is not recorded or otherwise safely secured, it is the duty of judges, as a rule of practice, to give a clear warning to the jury that reliance on the confession can be unsafe and that they should reflect upon that potential unsafety before accepting the confession. 

The result of that decision has been to introduce across this nation, effectively, obligations of sound and now video recording of confessions.  When I was Chairman of the Law Reform Commission in 1976, I said that this would be a great weapon for the prosecution; and so it has proved.  The confession, when recorded, is a very powerful piece of evidence which the prosecution can use. 

Thirdly, we have dealt, to some extent, with the problem of inexperienced and poor lawyers. I use the word ‘incompetent’ with hesitation because I do not think Mr O'Sullivan was incompetent. He was doing the very best he could in the circumstances. He had that one wonderful quality which is imperative in every advocate, and that is courage. He had courage and he fought throughout the litigation for his client. 

But big cases and complex cases require special competence. The High Court decided a case on this issue just a few weeks ago. It was  a case from Queensland called Nudd v The Queen. The decision again asserts the importance of competence in lawyers and the relief that the Court will give if it does not feel that the lawyer has been competent enough to represent the client.

Fourthly, the prosecution duty to act fairly has been emphasised in number of recent cases. They include the case of The Queen v Gray and most recently, and from Western Australia, the case of Mallard v The Queen. I think you may be told something about Mallard, as that case is now under investigation before an inquiry in Western Australia.  I cannot say very much about it. But in that case, the High Court insisted on the requirement that the prosecutor be fair.  In the case of Mallard, the conviction was set-aside on the footing that the prosecutor had not revealed to the defence, matters that were important for the cross-examination of the prosecution evidence and which had been in the possession of the prosecution before and at the trial.  
The Court made the insistent point that a prosecutor for the Crown is not just another litigant. The prosecutor is not just a person in court to win the case. The prosecutor represents the whole community and is therefore under the duty that comes from that obligation. This requires fairness in the conduct of the prosecution, and in the provision of evidence to the accused where that evidence is important for the testing of the prosecution case.

Fifthly, on the issue of the ‘proviso’, that is the provision in criminal appeal statutes that allow a Court of Appeal to uphold a conviction even though mistakes have occurred in the trial, that provision is now more carefully used in Australia than it was when Mr Stuart was before the courts. 

The decision of the High Court last year in Weiss, a unanimous decision, has made the point that the ‘proviso’ is not a provision to simply paper over mistakes. It is a provision that requires the appellate court to look most carefully at the central question in criminal appeals which is the question of whether a miscarriage of justice has occurred. 

Sixthly, back in the time of Max Stuart, the High Court gave very few special leaves in criminal appeals. It was as if criminal appeals, even appeals against accused who had been sentenced to death, were somehow beneath the interest of the legal system.

We have come to realise in the courts what ordinary citizens have always known:  the centrality of criminal law, and of the standards that criminal law sets for our civilisation. 

The High Court is now hearing very many criminal appeals. On special leave days, generally nearly half of the applications for special leave are in criminal cases. 

Seventhly, that development has occurred in part because of the case of Dietrich.  Dietrich v The Queen was a great case in the High Court in which the Court, reversing its earlier authority in which Justice Murphy had dissented in McInnis, held in Dietrich that if a person in our courts faces a serious criminal charge, is indigent and through no fault of their own cannot afford a barrister, that person must be provided with a barrister of suitable competence to represent him or her in the courts, or the hearing of the case will be stayed and held in suspension. 

Professor Paul Fairall who is here today was one of the counsel in the Dietrich case. He can always carry that as a great badge of honour that that decision was brought to the court in the face of the McInnis decision and reversed the McInnis decision. It upholds that principle, fundamental to a fair trial. 

Eightly, natural justice has progressed in Australia. We now are much more attentive to fair procedure, due process. It may be, as I think, an implication of the Judicature Chapter of the Constitution of the nation.(Chapter 3)  But whether it is that or not, the High Court has held, on repeated occasions, that officials, even great officials, even the Governors of the State, when exercising powers under legislation are subject to natural justice obligations. That has been held in the Winnecke case and in other cases. The principle would have applied, in all probability, to the composition of the Stuart Royal Commission because of the involvement of two of the judges who had been closely involved in the earlier trial and appeal. They would have been forced to stand aside if natural justice rules had been available.

Ninthly, DNA evidence is now available. It is not perfect because there are still problems of evidence allegedly being planted. Even when it is available, it is sometimes not properly used, as the Court of Appeal in Queensland in an appeal of Button pointed out. In that case Justice Glenn Williams said that the trial was a shameful day for Queensland justice. A mattress upon which the rape had been alleged to have occurred in Button had not been subjected to DNA testing as now available. In the event, the tests were conducted. They showed that Mr Button, who by then had served several years in prison, was not the person who performed the rape. He was released immediately. But he had suffered a considerable wrong. 

Tenthly and finally, in legislation throughout this land the death penalty has been removed. I would join in what Justice Von Doussa said.  Those who support capital punishment must reflect upon the errors that can occur. This day we will be examining errors and considering how much they still remain problems for our administration of justice and what we should do about this. 

III THE DREYFUS AFFAIR
The Stuart case happened nearly 50 years ago. Exactly a hundred years ago this year the Dreyfus case was being considered throughout the world.

In 1906, Alfred Dreyfus was described as the most famous man since Napoleon. His name was on everybody's lips and the case had divided the French nation.

He was convicted of an espionage offence because of the discovery by a French spy in the German Embassy in Paris of a piece of paper torn into six, which was said by two experts to be in his handwriting. The paper revealed French military secrets to the Germans.

Dreyfus had no other evidence against him. There was plenty of expert evidence for him saying the document was not written by him. However, he was convicted by a court martial and banished to Devil’s Island.

He might have been convicted and sentenced to death and the case would have gone away.  Some people at the time wished that that had happened. What made up the evidentiary deficit in Dreyfus' case was the fact that he was a Jew. Not only a Jew, but a very successful Jew. He was the first Jew to be appointed to the French Chief of Staff’s office in Paris. For reasons of anti-Semitism, the evidentiary deficit was compensated by the fact that many military officers just did not like Jews.

However fortunately his wife, his brother and then eventually a growing band of journalists, took up the cudgels on his behalf.  Ultimately, they gathered around them members of the French military itself. Ultimately, they showed that the original document was not written by Dreyfus but another person, and that Dreyfus was innocent.

It was very difficult to extract the acknowledgement of Dreyfus’ innocence, as unlike in the Stuart case there was not a Royal Commission. For Dreyfus, there was a second trial. The second trial affirmed the guilt of Dreyfus. It did so in the face of extremely strong, objective evidence that the spy’s note was the act of another.

The Dreyfus case and the Stuart case bring warnings to countries like ours that aspire to the rule of law and to high standards of justice. Their lessons are particularly important in cases where the burdens of wrongful conviction are extreme or profound and prolonged.

We need to be vigilant against the risk of injustice. Judges, lawyers, and citizens need to keep an open mind. It is easy in the law to fall into the mistake of categorisation and to deal with problems in a formalistic way.

IV LESSONS IN LAW AND JUSTICE

The Stuart and the Dreyfus cases show that we have to keep our minds open and be vigilant against injustice. Second trials or Royal Commissions have always to be real, not purely formal. So do appeals before courts of law. We have to beware of making up any evidentiary deficit in cases on the basis of prejudice against minority groups, whether those minorities are Aboriginals, Jews, homosexuals, Arab - Australians, Islamic - Australians or anyone else.

We have to uphold the rights of protesters, those who affirm the injustice of what has occurred.

When I came into this Hall this morning I saw many protesters outside.  They were protesting against various miscarriages of justice that they allege have occurred since the Stuart case.  We must affirm their right to protest, and their right to put forward their point of view. We must uphold their right to express their opinions. Such opinions are not an affront to justice. They are part of the conduct of a free society.

We must recognise the importance of the media. As in the Stuart case, in the Dreyfus case too, it was to a very large extent the work of journalists and in particular of Emile Zola with his great letter J’Accuse, which led to the reinvestigation and ultimately the vindication of Alfred Dreyfus.

We must consider the importance today of institutional and structural changes within the law.  It is not good enough to just fix up one case. It is important to draw lessons from that case for cases generally and to ensure institutional solutions that repair injustices effectively and methodically.

And we must be ready when things go wrong to apologise, not just to make corrective decisions, but to apologise. Even to the 1990s, the French military refused to apologise for the Dreyfus affair.  President Mitterrand authorised the erection of a statute to Dreyfus. He offered it to the Ecole Militaire in Paris where Dreyfus had been convicted and stripped of his insignia, and sent in humiliation to Devil’s Island. 

The Ecole Militaire refused to accept the statute. It stands today in the Tuilleries Gardens in Paris. It was daubed with swastikas soon after it was erected. But President Chirac, the current President of France, a conservative politician, did apologise. He asked his fellow citizens to recognise the suffering of Dreyfus, and that when it had happened to him Dreyfus had protested “I object to you doing this to me, you cannot do this to me, I am innocent” and he walked around the   Ecole Militaire saying  “Innocent…Innocent…Vive la France!” 

In 1906, Dreyfus was brought back to Paris, this year, a hundred years ago, decorated as Knight of the Legion of Honour. They said “Vive Dreyfus” and he said, “No, Vive la France!”  

You could say that the Stuart case and the Dreyfus case show the ultimate vindication of institutions.  Yet in both cases it took a long time.  It was a close run thing.  And it was obliged to depend on forces outside the law for vindication of the prisoner.  
Both cases carry lessons for us in Australia. We have to learn from them. That is why as citizens, as lawyers, and as judges we are here today in this wonderful Hall, and in good company, to learn, to reflect and never to forget to the mission of justice according to law
.
�   The oral character of the delivery of this address has been preserved.








