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Well-functioning societies take steps to discourage conformity and to promote dissent. They do this partly to protect the rights of dissenters, but mostly to protect interests of their own.

Professor Cass Sunstein,
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Dissent and Change

Dissent—the capacity and willingness to think differently from others, to disagree with them and to express that disagreement in various forms—is a vital aspect of individual freedom. Even in shackles, in a prison cell, oppressed by autocratic tyrants, the human mind remains free to conceive its own notions of justice and basic rights.  They can still exist to comfort the prisoner and to offer hope of better times. Such hope may sustain the oppressed because of the common human conviction in rationality.


However, holding different views will often, perhaps usually, encourage the holder to express those views, in the endeavour to persuade others in that person’s community, or beyond, to share the same opinions or at least to debate them so that out of dialogue will emerge a new synthesis of understanding and opinion that reflects the differing views, old and new.


In many societies, even today, pressures exist to suppress the expression of new opinions and dissident views. Particularly, this is so in sensitive matters such as religion, culture, language, ethnicity, gender, sexuality, politics and social organisation. Yet experience teaches that the most creative communities encourage, or at least accept, the expression of divergent perceptions of reality and different opinions about conventional matters of social organisation.

Judicial dissent is a special species, evident in the discipline of law, by which judges—as key actors in the expression and application of legal rules—face squarely the need to acknowledge the ambiguities and uncertainties of many legal rules and principles. By doing so openly and transparently, judges contribute to the evolution of the rules and also the values that affect the way the ambiguities and uncertainties in the law are resolved.


By stating and arguing for a different legal rule, the dissenter challenges the majority’s conclusions and justifications. He or she may sometimes help to alter the prevailing opinion—or at the very least to make clearer and sharper the points of difference and of agreement between conflicting opinions. By appealing to new and different ideas, long-settled ways of thinking may be altered in harmony with rapidly changing elements in society and its values.


By confronting rigidities in old opinions and identifying errors in commonly shared beliefs, the dissenter can sometimes help to shift the conventional way of addressing issues. This may not happen immediately. But ideas are powerful engines of change. Whether it is in religion, politics, economics, law or any discipline, the competition of ideas requires a freedom to express heterodox views as well as to expound the orthodox. It is out of this clash of heterodoxy that truth and progress emerge. 
Judicial Dissent

Dissent in judicial opinions is a special feature of legal systems, like Australia’s, that trace their origins to England. In the European legal tradition, judges generally have no right to dissent. This practice is commonly justified on the basis that expressing disagreement over decisions will undermine public confidence in the certainty of the law.


Australia’s judicial tradition is different because of the more libertarian history of England. Our leading judges are usually chosen in middle age from the most experienced advocates practising in the private sector. They are not promoted by government in a career judiciary. Our judges are therefore generally resistant to pressures from government and also from their colleagues. Judicial independence includes independence from each other. Most judges are subject to correction on appeal or review. But the only masters of our judges are conscience and the judge’s understanding of the law and the facts of the case.


In the higher courts, disagreements over the law are inescapable and quite common. The words in the Constitution are contentious. The language of Acts of Parliament is frequently ambiguous. Especially in fast changing times, there may be no exact precedent in the common law for a new problem of society or technology. So judges have a creative role to solve such uncertainties, however much some might prefer to deny or hide it.


The demand by observers for unanimity amongst judges is often infantile. If it is an insistence that judges hide their disagreements from the public whom they serve, it denies the ultimate sovereign, the people, the right to evaluate, and criticise, judicial choices. Pretending that everything is certain in the law, and that judges simply operate on automatic pilot, will deceive relatively few. This is why the appointment of judges, especially to final courts, is such an important entitlement, correctly prized by governments.


Studies of judicial opinions demonstrate beyond argument a high consistency in the patterns of the decisions that different judges make.
 Expressing the law is inescapably a process shaped by values. Judges, like most mortals, have values. They have a vision of the Constitution and of society, its fairness and justice. Some are more concerned than others about protecting human rights and fundamental freedoms. Governments of all persuasions know this. It influences their judicial appointments. Rarely are they as candid as Tim Fischer was, after the Wik decision on native title in 1996, when he declared that the government would appoint ‘capital C conservative[s]’ to the High Court.
 But whether they say it or not, governments of all political complexions usually try to appoint judges who will be competent but also who they hope will be in general harmony with their values.


A recent analysis by Andrew Lynch and Professor George Williams has shown divisions in the voting patterns of the current Justices of the High Court.
 Except for a honeymoon period of four years when the High Court of Australia was first established in 1903, there have always been divisions, reflecting the different philosophies and perspectives of the office-holders. A dissent, expressing disagreement over the outcome of a case, is an appeal to the future. 
Before 1976, when the judges served for life, they often lived long enough to see their dissents accepted. For example, Isaac Isaacs in 1907 insisted on a different way of interpreting our Constitution that was not accepted until 1921. It has survived ever since. Owen Dixon patiently laid down his approach to law, which was gradually embraced during his thirty-five-year service.  Today, because High Court judges must retire at seventy, the appeal of dissent must generally be addressed to the judge’s successors, to the legal profession and to the young.


Lynch and Williams, by reference to the decisions in the High Court in 2004, showed the strong concurrence in the voting in individual cases of four of the current judges who generally share each other’s viewpoint. They disagree amongst themselves in very few instances. On the other hand, Justice McHugh dissented in 14 per cent of cases, Justice Callinan in 22 per cent and I in 38 per cent of all cases. My disagreement in constitutional cases last year stood at 52 per cent—the highest in the history of the High Court.


On their own, such statistics tell little. To understand dissent, it is necessary to look at the cases themselves to see what the disagreement has been about. Thus, in 2004, my dissents concerned the power of federal authorities to hold indefinitely in detention a stateless person who could not be deported to his own country; the power of federal officials potentially to expel half a million British subjects from Australia as ‘aliens’; the power of State parliaments to engage judges in the indefinite detention of prisoners who have completed serving their prison sentences; and the expansion of the powers of military tribunals over civilian-type offences.


In these and other decisions, important values and notions of our Constitution and of Australian society were at stake.  Only by disclosing conflicts of judicial opinion do Parliament and the people come to enjoy the opportunity to evaluate the justice and direction of the laws in the nation’s highest court.


Recently, an important book was published in the United States by Cass Sunstein, a professor of law at the University of Chicago. In the book, Why Societies Need Dissent,
 Sunstein explains why honesty, transparency and dissent are vital to the good health of all institutions, not just the courts. He instances President Johnson’s gradual entanglement in Vietnam, the Ford Motor Company’s debacle with the Edsell motor car and judicial failings in Nazi Germany and Vichy France as products of institutional silence where contrary voices should have been raised. He warns about the judicial tendency in appellate courts to conform to majority opinions, describing a so-called ‘cascading effect’ in group psychology that involves going along with the majority. It is usually easier to agree. Concurring in someone else’s opinion may be more congenial to colleagues. It certainly involves less work than expressing one’s own disagreement.


Sunstein instances many cases in the United States Supreme Court where dissents have later been vindicated. They include the dissents in Dred Scott v Sandford to the ruling upholding slave owners’ rights and the dissents in Dennis v The United States, which upheld the laws against communists, similar to those struck down in the High Court of Australia in 1951, a few months later. In big cases, especially constitutional ones, it is vital that judges get it right. They are more likely to do so if they listen to, and hear, views different from their own first inclinations.


My dissent rate is higher than that of any High Court judge in the past. However, this is the product of the changing composition of the Court and the types of legislation, federal and State, that have come under scrutiny and the introduction of the universal system of special leave that has influenced the types of cases that now come before the Court. There are now no easy appeals. I agree with the assessment of Lynch and Williams that, had I been sitting in the High Court when Chief Justice Mason presided in the 1990s, my dissent level would have been closer to that of the current majority in the Court. Timing is important in the law, as in life. If the Mabo case on Aboriginal land rights, the Capital Television case on constitutionally protected speech and the Dietrich case on entitlements to representation in criminal trials had come to the High Court in its present composition, the outcomes would probably have been very different. In the business of judging, much depends on the time of one’s appointment and the values of one’s colleagues.


To check this theory, I went back to my decisions in 1995—the last year that I served as President of the New South Wales Court of Appeal. In that year, leaving aside formal decisions,
 there were 234 cases in which I participated and gave reasons. In 85 per cent of these, I was in the majority. In only 15 per cent was I in dissent. In 27 per cent of the cases, my reasons were given for a unanimous Court. In a further 12 per cent, at least one other judge agreed in my reasons, without adding any of his own. These figures tend to demonstrate that a judge’s reputation as a ‘great dissenter’ depends on whom one is dissenting from: on their approach to the law, their values and, where relevant, their vision of the Constitution and their view of Australian society.  


While Sir Anthony Mason was Chief Justice of the Court, Justice Dawson was often in lone dissent against the important constitutional and other decisions of that time. I frequently disagreed with his reasons and conclusions. But I admired his expression of them and the tradition of our courts that constantly challenges us, as lawyers and citizens, with the choices being made. Just as Justice Dawson’s values have now returned to ascendancy, so, in due course, will those of Justices Mason, Brennan, Deane, Toohey and Gaudron. In such ways, but at a distance, our highest courts tend to track the philosophical changes occurring in the nation, reflected, in turn, in periodic electoral changes. Those who deny such things are hopelessly naïve or self-deceptive. It is just the way our institutions work.


Being in dissent can be uncongenial. In the New South Wales Court of Appeal, we had institutional procedures to reduce needless dissent, for sometimes it is highly desirable to strive for a single, unanimous opinion. Our techniques included the fair assignment to all judges of the writing of the primary draft and a culture of mutual respect, reinforced by happy social intercourse. These methods have never been features of the High Court of Australia. One day, perhaps, they will come; but not in my judicial lifetime.


There are many in society who hate disagreement, demand unanimity and insist on more consensus, including amongst appellate judges. They speak endlessly about the need for clarity and certainty in the law. Truly, that is a goal to be attained if at all possible. But judges must not achieve unanimity at a sacrifice of truth, independence and conscience. There are many failings in the judicial system of Australia, for it is a human institution. But amongst its greatest strengths is the role it gives to judges to state their honest opinions. As citizens, we can agree or disagree with those opinions. But we must vigilantly protect and cherish these open procedures. And that includes the expression of disagreement, where it exists.


The dissenting judge may, or may not, be vindicated by history. However, the true vindication for the dissenting judge arises at the moment of decision when truth, as it is seen, is spoken and conscience is clear. The right and duty to dissent signals that every Australian judge, whatever his or her values, honestly states the law and its application to the case as conscience dictates. If we think about it, we would not have it any other way. Going along with the numbers and with sheer power may work in Tammany Hall. It has no place in an Australian courtroom.

CHERISHING DISSENT
The arguments for, and justifications of, judicial dissent are essentially the same as the arguments for, and justifications of, diversity of expression more generally. Democracy is a flawed system of government. But in the rigidities of alternative systems, we have seen the oppression, cruelty and inefficiency to which fascism, communism and other types of autocracy have led. The open market, in which economic decisions are made by millions of players is, within necessary constraints, far more efficient than the centrally planned economy. In part, this is because of the capacity of individuals to challenge received wisdom and the orthodoxy of the planners. In religion, an inability to question old beliefs and to offer new meanings to ancient holy texts can lock the orthodox into mindless fanaticism, at odds with scientific truth. Voices of dissent can point to the paths of acceptance of new ways of thinking that help to reconcile the spiritual world with earthly reality.


In the law, as in life, a dissent is an appeal to human reason and to its power to work change in opinions through the force of ideas. Chief Justice Charles Evans Hughes of the  United States once said:

A dissent … is an appeal to the brooding spirit of the law, to the intelligence of a future day, when a later decision may possibly correct the error into which the dissenting judge believes the court to have been betrayed.


More generally, dissent is the exercise of intellectual freedom that is part of the genetic programming of the human species by which progress and new boundaries of liberty have been pushed forward by succeeding generations.  We should not condemn dissent.  We should cherish and safeguard it.
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