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History is a marvellous discipline.  If I had my life over, it would be history, not law, that would capture my heart.  


The history of most countries is lost in the mists of time.  When parts of it are discovered, they reveal gruesome stories of oppression, violence and brute power, as humanity clawed its way from the dark ages into the muted light that is the current era.


On a recent visit to Berlin, I explored the new facilities of the Deutsches Historisches Museum on Unter der Linden.  What was boasted to be an exhibition on the history of Germany in the twentieth century turned out to be a disappointing assembly of unremarkable photographs.  No newsreels.  No interviews with the Kaiser in exile at Doorn.  None of the terrifying harangues of Hitler at places close nearby.  No mementos or personal stories to explain how the land of Luther, Bach and Schrödinger had fallen, successively, into such autocratic and evil hands.  Perhaps the story was too recent to tell.  Or too painful.


On my return to Australia, I read Dr Taylor's book.  It lifted my heart to realise what advantages the settlers enjoyed in opening up our continental country.  Nowhere else were the blessings of rational government and systematic self-improvement for the settlers more evident than in the pre-federation province of South Australia.  


Even for the Aboriginal people, who long preceded the European settlers, the government that expanded from Adelaide into the hinterland made fewer mistakes than its counterparts elsewhere.  Not long after the establishment of South Australia, a settler was hanged for the murder of an Aboriginal.  It made a point.  The Chief Justice intoned that this was to be a place of "superior morality and freedom".  There is evidence throughout Dr Taylor's book of the measure of enlightenment that came with economic and political power and confidence in the British mastery of the waves and dominion over palm and pine.  Ironically, as Dr Taylor emphasises, many of the innovations that marked the early years of South Australia were influenced, if not shaped, by contributions of the German settlers who came to the province in large numbers.  Many of them were escaping religious or political oppression at home.  To South Australia, they brought their devotion to rationality and conscience and their memories of laws in Germany on subjects as diverse as land title registration and the incorporation of clubs and societies.


This happy combination of a free settlement, spared of convict origins and committed to sensible reforms of inappropriate imperial laws, led to many changes which it is the purpose of this book to describe.  Whereas in most societies, the records of the founders are lost in time, being no more than legend and tradition, in South Australia, in their methodical way, the early settlers recorded nearly everything.  We are the beneficiaries of their records.  They take us into their controversies, their bright ideas, their bold innovations and their occasional failures.  Yet all of this would be as hidden from us as the history of the Medes and the Persians, were it not for the enthusiastic scholarship of the author.


South Australia has long been a centre of Australian legal history.  Professor Alex Castles of the University of Adelaide, whose recent and untimely death we mourn, took the story of the State's history a long way.  Now, Dr Taylor has elaborated Alex Castles' record.  By further research, he has qualified some of the doyen's conclusions.  Through the Internet and electronic publication, we will never now lose the record of the great and glorious reformation in the law in South Australia as it was established.  Perhaps the boast of "great" and "glorious" overstates things a trifle.  By comparison to Martin Luther's Reformation - or even to the struggles of the English commons against the Stuart kings - the story of legal reforms in South Australia looks rather tame.  But at a time of imperial complacency, in which laws long settled were accepted unquestioningly although manifestly unjust and inefficient, it is a mark of the people who established the community around Adelaide that they embraced reform so enthusiastically.  Indeed, as Dr Taylor shows, in many things it is not too much to say that they led the world.  


Interestingly, the greatest of the innovations, the Torrens system of land title by registration, bears close similarity to the system of land title earlier observed in the Hanseatic towns of Northern Germany.  Here, we discover a mystery.  Was it Robert Torrens after all who invented the land title system that universally bears his name?  Or was Dr Ulrich Hübbe, from Hamburg in Germany, who invented or adapted the system in Australia and was cheated of the credit?  The reader will find the analysis of this puzzle intriguing.


Quite as innovative as Torrens was the demand of an early grand jury in Adelaide for instruction about the customary laws of Aboriginal people hauled before them for punishment according to English law.  The jurors could see the injustice of imposing on the indigenous people the punishments applicable to the settlers.  At least they could see the unfairness where the Aboriginals were charged for doing no more than upholding their own laws according to their ancient ways.  


The introduction into South Australia of the first statute anywhere in the British Empire permitting a subject, as of right, to sue the government proved an innovation that quickly spread.  It was urged on by its manifest fairness, modernity and procedural simplicity.


In addition to these important reforms, there were many others. The registration of unincorporated associations, also thought to be borrowed from a German precedent, enhanced the right of association which is the key to the success of a modern civil society.  The right of a defendant to give evidence in criminal trials was a mighty change in established English trial procedures.  It demonstrates, once again, the need for lawyers constantly to stand back and apply the test of rationality to the system of the law that they help to administer.


Whilst Dr Taylor acknowledges failures, notably in the attempt to overcome the inefficiencies of the separate administration of common law and equity, his book captures the mood of the province of South Australia as it grew from its rustic origins in the nineteenth century.  Here were free people, making a prosperous home in a new land.  They created the building blocks of institutions essential for the rule of law.  Fortunate are we in Australia that the thread of lawfulness and constitutionalism has been unbroken since that time.  Like all peoples, we have dark corners in our history.  The treatment of the indigenous races, of women, of minorities and of aliens are amongst them.  But here are early chapters of a story in which we can take much pride.  


This book will prepare the reader for the celebration of the sesquicentenary of South Australia's first Parliament in 1857.  This event opened a long and honourable period of representative government that continues.  As the author points out, South Australia has had other intervals of great legal innovation.  Encouraged by this book, it may be hoped that today's citizens in the State will rekindle the scrutiny of unjust laws and find anew the sense of determination to put rational and fair provisions in their place.
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