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CHAPTER 4: INFLUENCES ON CONSULTATION

wajor goals of this thesis is to explain why the LC and the ALRC
hey do. The Commissions, like every organisation, have been
by environment, circumstance and history. This chapter introduces
fluences on consultation and establishes a framework for the
“description of the Commissions’ processes that follows. The
+ these factors have on consultation is often very subtle. On the
a small number of interviewees explicitly identified and discussed
one of the factors that were driving their Commissions'
“Nevertheless, these influences have a significant impact on the
ch-the LC and the ALRC consult.

art of this chapter explores the influences that have caused the
yns o consult differently. The LC’s expert model of consultation has
‘contrasted with the ALRC’s more inclusive approach and these
‘as well as other differences that are described in the chapters
an be traced to a number of influences that are explored here.
part of this chapter considers those factors that influenced the
sions’ consultation but did not produce a difference in approach.
Ratigh'the focus of this thesis is on why the Commissions are different, it is
ortant to acknowledge that many of the influences on consultation are
5 both the LC and the ALRC. The institutions are similar in many

bnship is critical because of the control that Government has over
‘projects the Commissions are able to undertake and most importantly,
other their reports become law or not. This power makes Government an

to the consultation of the LC and the ALRC. Indeed, the impact of
stil: can be seen today as over time a culture of consultation has

embedded firmly at both institutions, Consultation is now accepted
tion as a standard part of the law reform process. This means
‘Practices of the past remain influential as both sets of interviewees
Wiedged that there were times when consultation was simply being
ad In the past, without further evaluation as to whether or not it



,past practices must start somewhere and it is back at the
=2 ns’ beginnings where the influence of history set the LC and the

 different paths. The LC's history begins, under the guidance of Lord
g:the first Chairman, with the suggestion that it invented the
‘the consultation document.! Whether or not it was the creator of
hhiquei the LC was at least one of the pioneers of this relatively novel
“#-to consultation. These LC documents seem to have started life as
vorking papers that were produced just to assist the Commissioners’
In fact, for this reason, LC consultation documents were called
jp'ape‘rs for quite some time. However, these internal documents were
“a few people outside the Commission whose comments were found
eful. The documents were given an increasingly wide circulation and
ng, they were officially published and became publicly available.
% consultation papers are now more detailed and circulated more
he primary method of Scarman’s LC remains the most important part

mmission’s consultation process today.

LRC’s approach to consultation was different from the start, Justice
by .the first Chairman, said that the Australian institution was a ‘child of the
~Zput that he developed the LC's approach differently and consulted more
i\‘and on a national basis. Kirby gave four reasons for his new approach,
+ two of which were that the ALRC was given different topics and that
Jlia had: a. different type of society both in terms of its people and its
Government. These two reasons are dealt with below separately
se although their roots lie very much in the past, they still have an
going impact on the ALRC's consultation.

hird-reason for taking a broader approach was his views on who
e consulted.® He ‘didn’t believe that lawyers or judges or officials or
led:“informed people” had the monopoly on wisdom.” He also realised
e:law affects ordinary people and not just lawyers, so he decided to

here was also a personal matter. Because | am a homosexual man, |
ad a very clear understanding that the law is sometimes unjust. It is

an Law Reforms in a Democratic Soclety (4™ Jawaharlal Nehru Memorial Lecture,
New Delhi 1985), 49-50; WH Hurlburt Law Reform Commissions in the United
Australia and Canada {Juriliber Edmonton 1986) 338. A number of interviewees
f.this view, although LCB Gower, who was one of the first Law Commissioners
5 Jess sure, (LCB Gower 'Reflections on Law Reform' (1973} 23 U of Toronto LJ

ere is also a range of other factors that had varying influences on this early
ian direction. For example, Kirby himself identifies the impact of the views of
Julius Stone. (JMD Kirby 'Law Reform and "Ministering to Justice™ in A Blackshield
nange; Essays in Honour of Julius Stone (Butterworths Sydney 1983))

ith Justice Michael Kirby (11 August 2000, Sydney)




"i-'o'll.; ht home to me {more than perhaps it would to other Law
~ommissioners) the importance of getting beyond the legal paradigm.”®

jso" feit that getting beyond this legal paradigm was particularly
~t vecause most lawyers are generally quite conservative and. often
Lishing.to embrace change. Momentum for reform often comes from
e Jaw so looking for views other than just the legal ‘experts’ was
d as both useful and important.® Accordingly, Kirby's efforts to involve
i "ryfcitizen prompted the use of various techniques such as holding

earings and seeking a profile amongst the wider community. Finally,
fourth_reason for consult widely was a desire to establish a profile for
'RC.and thereby secure its ongoing institutional future. A Commission
rong and visible profile created throug,h wide consultation and lots of

ublicity was less likely to be abolished.

ferent paths taken by the two Commissions and their consultation
today. can be linked to their first Chairmen, and particularly to Justice
Some interviewees made this connection explicitly, especially those
istralia who referred to the ‘Kirby method’ of consultation.®? The ALRC
cknowledges that it ‘continues to implement the methods and the
patory approach to law reform which were Justice Kirby's inifiatives.”®
iso: accords with the comments of Kirby himself who acknowiedged that

th Evét;c. a former ALRC President who is also in the unique position of
worked under Scarman at the LC, said of the first Chairmen that ‘their
ere: parallel but slightly different’.'® She said that Lord Scarman was

as-still relatively young (which is something that he himself noted) and
d.not have Scarman's stature, However, he was an excellent communicator
nd was: able fo reach beyond legal and political circles to the wider public.
haracteristics of the two Chairmen are still features of the LC and the

tib'nr that is done and this is another reason. for the difference in the

spondence with Justice Michael Kirby (20 May 2003)
espondence with Justice Michael! Kirby (20 May 2003)
Scussed in Correspondence with Justice Michael Kirby (20 May 2003)

ection is also made in the literature. For exampie, P Handford 'The Changing Face
eform’ (1999) 73 Australian LJ 503, 506; WH Hurlburt Law Reform Commissions in
8d:Kingdom, Australia and Canada (Juriliber Edmonton 1986) 120; House of
Htaﬂves. Standing Committee on Legal and Constitutiona! Affairs Law Reform: The
Continues (Australian Government Publishing Service Canberra 1994), 16 whose
)n'Was based on the ALRC’s own submission to this inquiry.
0 Years of Law Reform: The History (ALRC Sydney 1995} 10.
Wwith Ms Elizabeth Evatt (18 July 2001, London)
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missions’ approach. Interviewees made a broad distinction between
St are legal and technical {a few used the term ‘lawyers' law') and
at are more social and policy oriented. This distinction between topics
_Jggal’ and those that are ‘social’ is not part of a formal process
“taken during work at the Commissions. Rather the extent to which a
regarded as being more or less legal or social is a factor that has an
and perhaps even sometimes subconscious} influence on staff and

sioners in deciding what sort of consultation they should be doing on
cular project. There are some dangers in allowing such a vague
ation to influence the sort of consultation that takes place but defining
¢ins is a near impossible task.

ces did not try to define this difference and instead most relied on
amples. A common LC approach was to contrast its policy oriented
.c,aporﬂ1 with the technical issues in the Commission’s Perpefuities
ossive Accumulations project.”® Likewise, some ALRC interviewees
od the Commission’s specialist Marine Insurance project'® with
: 14 which ventured into the controversial issue of sex discrimination.

ot sets ‘of Interviewees seemed to have a similar sense of what topics
considered legal and what would be social, although their approach

ased more on intuition than clear criteria. The problem is, though, that
boundaries between what is legal and what is social are blurred. A few LC
ees said they had seen the distinction collapse very guickly at times.
hat was supposed to be clear and simple technical law actually had some
nt but hidden policy issues.'®

terature also notes the difficulty in differentiating between the concept of
s and social topics. North writes: “Lawyers” law’' is 2 meaningless
it does no more than indicate that the policy is obscured by the jargon
'8 Most writers concluded that it was not possible to distinguish
itely: between the two although some do so in general terms for the
of 'discussion.’” This thesis will take the same approach and put
ome basic criteria, consistent with how interviewees addressed the
o distinguish between legal and social topics. The focus here is to

aw: The Ground for Divorce (Law Com No 192, 1990)

Rules Against Perpetuities and Excessive Accumulations (Law Com No 251, 1998)
view of the Marine Insurance Act 1909 (Report No 91, 2001)

RC Equality Before the Law (Report No 69, 1994)

at seemingly technical matters often raise policy issues is also noted in JM Arden 'Law
Reform; Are We Ready for the Twenty-First Century' (1998) 20 Liverpool LR 163,

ggﬂs__(}retney 'The Politics of Law Reform - A View from the Inside' (1985) 48 MLR

Nor!h-'The' Law Commission - Methods and Stresses’ (1981} 3 Liverpool LR 5, 13. See
lamond ‘The Law Commission and Government Depariments' in G Zellick (ed) The
ission and Law Reform (Sweet & Maxwell London 1988) 23-25.

lburt Law Reform Commissions in the United Kingdom, Australia and Canada
dmonton 1986) 9-14 surveys much of the literature on the topic. it has a good
of the issue as does JL Scarman Law Reform: The New Pattern (The Lindsay
:!-eg:tt_lres. Routledge & Paul London 1968), 26-30. See also JH Farrar Law Reform
awCommission (Sweet and Maxwell London 1974) 2, The difficulties of defining the
rs’law' (which is a common focus in this debate) are discussed well also in AL
aw Reform and the Legal Profession’ {1977) 51 Australian LJ 396, 400-402.




{he',-prb]eCfS of the LC and the ALRC so these concepts need only be

=2 fficiently clearly to be useful for contrasting one Commission’s work
= sther. In this thesis, legal topics are those that are primarily technical
» [imited political judgments while social topics address significant

aies-and are likely to arouse some political controversy or interest.

a,pfb:iéc'( is ‘social' or ‘legal’ affects the consultation that needs to be
Social topics are more likely to be controversial, or at least of wider
o a. larger group of people, so more consultation and quite broad
is - needed. For more legal matters, limited consultation with
lawyers and experts might be considered enough. But this
as generally reached only on a domestic level, that is, when
different projects done by the one Commission. However, this
1ay-also be extended and be applied when comparing the two
ions. In general, the projects considered by the LC are different from
indertaken by the ALRC and therefore so is their consuitation.

of the LC interviewees thought that their Commission considered
1) topics‘..18 There are a number of significant counter-examples
.the- projects on Divorce and Sharing Homes™ that were highly
but generally the English Commission’s work has a distinctly
Haavour® By contrast, most ALRC interviewees thought that the
ommission tended to deal with more social topics.?’ This was

of almost pure social policy. One interviewee said that during this
saw themselves ‘as much working in policy development as
law.reform.” Again, there are some counter-examples, particularly
mid-late 1990s when the ALRC was referred a lot more technical
cts; but overall, the Australian Commission generally deals with

parison of the LC and the ALRC himself as he thought that in
-many of the ALRC’s social topics would have been dealt with by a
ecifically included non legal expertise.*

f exceptions, this characterisation by interviewees of their
" projects is correct. This assessment is also supported by the

0. WH. Hurlburt Law Reform Commissions in the United Kingdom, Australia and
triliber Edmonton 1986) 65-66.

ing Flomes: A Discussion Paper (Law Com 278, 2002)

0-WH Hurlburt Law Reform Commissions in the United Kingdom, Australia and
Iber. Edmonton 1986) 65 and PM North 'Law Reform: The Consultation Process’
L4 19, 19, Hurlburt notes the counter-examples, primarily in the field of family
‘hat otherwise the LC has dealt with mainly technical law. :
ﬁmed in a couple of Kirby's writings. See JMD Kirby Reform the Law (Oxford
e85 Melbourne 1983) 54-55 and JMD Kirby 'The Politics of Achieving Law
11 Adelaide LR 315, 315-316.

clusion is supported by Scarman. {(JL Scarman 'Interview with the Chairman en
973) 70 Law Society's Gazette 1345, 1345)




s-and legal subjects’.2® Therefore, because the LC and the ALRC
gifferent types of projects, their consultation is different. The ALRC’s
igl-topics are addressed better by using the Commission's inclusive
~onsultation while the LC’s more legal topics mean that the expert
rore appropriate. Justice Kirby said that his initial decision to consult

om.the LC was parlly because of the different work that his

: thé‘-types of projects that each Commission considers has such a
nfluence on their different consultation styles, it is worth exploring why
nce-exists. One factor that is partly responsible is the different ways
Jo Commissions receive their work, The added freedom that the LC
;e its own Programme may actually narrow the work that it does
=g conscious of only choosing projects that are appropriate for a
: "‘propriateness (the ‘suitability factor’) is part of the formal criteria that
T devised to guide which projects it chooses.? This ‘suitability factor’
considering whether the topic is predominantly legal and whether
udgments would be needed® A number of LC interviewees also
&d avoiding topics that are likely to be controversial or involve party
hecause they would not be implemented. This avoidance of politics
ersy seems to have been an assumed part of the LC model. This
‘he”intention of the Commission's founders (despite its mandate to
idarall the law')® and it was also the approach of the first Chairman.”

RC; on the other hand, is relieved of the burden of deciding whether a
ppropriate because, although it does suggest potential projects, its
i referred by the Govemnment. It is suggested that the Australian
Commission would not have been so bold as to give itself some of the
iects:that it has been referred. This view is confirmed by Kirby, who in an
w-with Hurlburt, said that the Government made some references to
hat the Commission, being entirely composed of lawyers, might not

ad.the courage to select for itseif.2

actor contributing to the ALRC dealing with more social topics is that
sion was seen as a ‘too hard basket' for those fopics that were too
ficlilt or too sensitive for Government.*® One of the common reasons why

riburt’ Law Reform Commissions in the United Kingdom, Australia and Canada
dmenton 1986) 120. See also ALRC 20 Years of Law Reform: The History (ALRC
) 19995)__ 28, 42 and M Zander The Law-Making Process (5™ edn Butterworths London
Elghth Programme of Law Reform (Law Com 274, 2001) 3.

Eighth- Programme of Law Reform (Law Com 274, 2001) 3-4. See also JM Arden 'The
& Law Commission' (2000) 53 Current Legal Problems 559, 560 and 563.

Hurlburt Law Reform Commissions in the United Kingdom, Austrafia and Canada
purtiber Edmonton 1986) 258.

Wi rlburt‘Law Reform Commissions in the United Kingdom, Australia and Canada
_dmonton 1986) 259. See also JL Scarman Law Reform: The New Paltern (The
Mﬂmorial Lectures, Routledge & Paul London 1968) 12-15, 25.

: H'r'ljburt Law Reform Commissions in the United Kingdom, Australia and Canada
] dmonton 1986) 112 referring to an interview with Kirby on 9 November 1982,

-alliamentary Committee evaluating the ALRC in 1994 concluded that 'the Commission
Bmonstrated an ability and a capacity not enjoyed by other bodies to undertake difficult




cts were too hard was because of the social policy issues that they
he LC daoes not see itself this way, nor is it used for this purpose by
" Perhaps with the exception of the LC's family law work,® it is
re the:sensitive or difficult issues are addressed. Related to this role of
_hard: basket' is that the ALRC has an established methodology of . ... .. .
axamining an area that includes doing wide consultation. This
wen the topics that demand that sort of treatment. This thorough

gy was initially adopted by Kirby because it was the most
te way to deal with the social topics that his ALRC had been given.
r..jt has'become a self-perpetuating cycle as this is now the reason
sa social topics are referred to the ALRC. The Attorney-General’s
ent: has identified the Commission’s thorough methodology as a
“consider when deciding what references to give.*’

‘reason for the two LRCs doing different types of projects relates to
erests. and expertise, and also that of their Governments. It was
ed: by: a couple of ALRC interviewees that successive Australian o
ts have had an interest in social law reform, some of which was
o-the Commission. The impact of the Government's views is well
ed by the number of more legal references the Commission received
the mid-late 1990s as this reflected the more legal interests of the then
Meinav-General ®2 Other more social references were also driven by the
farests of the ALRC Commissioners themselves.®

buting to the difference in the two Commissions’ topics is the
cof law to reform. This is an issue for the ALRC whose work is
ited to Commonwealih law. Some difficulties were reported in
as of law to investigate as there was a sense that most of the major

onal” Affairs Law Reform: The Challenge Continues (Australian Government
ervice Canberra 1994), 87) Hurlburt noted that this was the role that the ALRC's

to Justice™ in A Blackshield {ed) Legal Change: Essays in Honour of Julius Stone
s Sydney 1983) 217,
hé Law Commission was very keen, certainly in its early work on family law, to
ggestion that it was engaged in political judgments. The Commission accordingly
self as 'a group of disinterested legal technicians’, although the reality was
ifferent as the Commission did have definite views on family law reform. (SM
, Law Reform and the Family (Clarendon Press Oxford 1998) 60-63)
stated in a submission made by the Attorney-General's Department to the House
esentatives Standing Committee on Legal and Constitutional Affairs Law Reform: The
ge.Conlinues (Australian Government Publishing Service Canberra 1984) 83.
: mphasls on more technical references was also revealed in Government
: onqence. {ALRC New Reference Development (ALRC File No 21/99, Part 1, 10 March

LRC 20 Years of Law Reform: The History (ALRC Sydney 1995) 28. Expertise of
ers is also refevant at the LC with it being one of its formal criteria when writing its
8. {LC Eighth Programme of Law Reform (Law Com 274, 2001) 3) This second
efers to the ‘availability of resources’ and it includes not only the expertise of the
_fOn_but also its financial resources. The third and final criterion the LC applies when
PfQQYQmme is the importance of the suggested project.




was even suggested that occasionally the Commission had been
ke work’ projects to keep it occupied. The existence of other
g law reform bodies, such as the Family Law Council or the
stive Review Council, was also an issue for ALRC interviewees.**
etition further depleted the, already limited areas of law that the
lian: Commission could reform. This lack of law to reform was seen as
uting to the ALRC's shift towards almost pure social policy in the early-

dmpeti
st

sets of interviewees, the consultation that is done on each project
eavily on the topic that is being investigated. This point was made
sidering the projects done by each Commission but more
tiy} ‘the same can be said when comparing the two LRCs and the
w they examine. A comparison of the LC's more legal topics and
's. .more social topics helps understand why the Australian
on adopted the inclusive model of consultation while its English
ntarpart favoured the expert model. This difference in approach can be
»d to -a number of factors, some of which are historical, including how the
amissions’ receive their work, constitutional limitations and their perception
heir. Government's) of their role in the reform process.

of
L

eralist Commissions

i-with: the type of projects that the two Commissions consider is their
s:generalist bodies. Both the LC and the ALRC are directed to keep the
-a.whole under review so they do not specialise in one particular area.
ed, subject to the SSCA’s veto and the need for a reference respectively,
.C:and the ALRC conceivably could investigate any legai issue that falls
-their jurisdiction. This wide mandate can be contrasted with other
odies that are established to consider reform in particular fields of law
s Australia’s Family Law Council. This means that both Commissions
ke projects in areas of law in which they do not have specific
3rtise; -~ Accordingly, consultation is very important for getting the
ation and experience that they need.

LG, however, is less of a generalist body than the ALRC and this is an
ence: -that confributes to the two Commissions having different
Itation styles. The LC operates using teams and they consider a number
ects from within a particular field of law. This means that the LC is more

-have some kind of expertise already established for a project and
‘importantly, an awareness of the relevant consultees in the field,
)-pre-existing relationships with some of them. The ALRC, on the
nd, creates a new division for each project and it has examined a very

18-2lS0 noted as one of the factors relevant for the Attorney-General’s Department
nsidering whether the ALRC should be given a reference. (House of Representatives
g. Committee on Legal and Constitutional Affairs Law Reform: The Challenge
es (Australian Government Publishing Service Canberra 1994) 83)

o
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topICs 35 Except when it has been given serial references (which
re), the Australian Commission has had to work hard to identify
consultees each time. This may be one reason why the
mmission does broader consuitation. i it is new to a field, it may

ter need to try and gather as much expetrtise as it can.

on-for this difference lies with how the two Commissions receive
The LC structured itself into a number of teams and can write its
n that in mind. The ALRC, on the other hand, relies on the
it to-give it work. It has input into that decision but cannot produce
W of work in one particular area. Another reason for the difference
top!CS for the ALRC to consider that was discussed above. Evatt
-the ALRC was referred a number of diverse and specialist topics
thiat was about all that was left to give to the Commission.

‘i the Constitutions of England and Australia influence how their
consult. The original ‘Kirby method’ involved visiting different parts
try and this was driven by a Kirby’s awareness that unlike England,
d a- federal political system. A modest number of ALRC
ges from the modern era also linked Australia’s federalism with the
consult nationally or as one person put it: to not be "Sydney-centric’.
ple, Evatt makes this point well: ‘The fact that it [the ALRC] is a
ody affects the way that it does its consultation because it is more or
d io go around the traps. it is always important to show up in every
rntory

ivations for a national approach to consultation were identified. One
polmcal importance of being seen to be involving the entire nation.
is relates io the difficult relationship that federalism creates between
wealth and State Governments, particularly in the Commission's
.This relationship is less problematic when State Governments and
dies ‘are fully involved through consultation. The second factor
-this national consuitation is the value of learning about the law as it
different parts of Australia. Federalism means that the law in different
an-develop independently. One State can seem 'likke a different
om another so it is important to factor these differences into any final
ndations,

onal ¢onsultat|on is also more of an issue because the ALRC was
ablished in Sydney rather than Canberra, the nation’s capital, This makes it
tto prove that it is a national body and not Sydney-centric. The

stralian Commission itself also emphasises its own generalist nature. (ALRC
S0 tg the House of Representatives Standing Commiiee on Legal and Constitutional

12, 29 October 1993) 8-9) See also D Weisbrot 'Comment' (1899) 75 Reform 1, 67.
ith Ms Elizabeth Evatt (18 July 2001, London). North was another who saw the
ussed it in the context of public hearings. (PM MNorth ‘Law Reform: The
n Process (1982) 6 Trent L.J 19, 28)

idely-to-ensure that it reaches all of the relevant consuliees. it =




- of the ALRC s still a contentious issue today: it was discussed
terviewees with particular passion. Any criticism of its location
been far greater if the Commission had not been very clear in its
L2 < t0.being a national body. The issue of the Commission’s location
ortant implications for its relationship with Government and so is

consultation is different because it operates within a unitary system
vernment. and so does not have this same obligation to consult
N5y ccordingly, the English Commission has not sought specifically
different parts of the country and does not have a programme of
ustralian counterpart. The focus is on finding expertise and this
consultation tends to involve those mainly from London and the
_of England. The one exception to this was the consistent
= iement of the Scottish LC, particularly when the two Commissions were
o joint projects where consultation was done on both sides of the

'nﬂilence on consultation is that England and Australia are different
f their society. It Is acknowledged at the outset that this discussion
3| differences is based only on comments from the interviews and
tions from the law reform literature. However, despite this limited data,
gested that the following conclusions are relatively accurate.®® One of
ons why. Kirby chose to do broader consultation at the early ALRC
ise he thought that ‘Australia is a different societg from the United
m =it is less class stratified, it is more democratic.”® He felt that his
@ approach to consultation was part of the ALRC being ‘a body in tune
fferent social, cultural values of a different and younger society.”*® A
enior interviewees from both Commissions agreed that societal
ifflerences informed what was appropriate in terms of consultation.

go;graphy. is also a factor. Australia is a lot bigger than England and Wales
d ontributes to various regions in Australia developing differently. This
tes a need for the ALRC to consult throughout the country. As Lord
Brooke, a former LC Chairman, observed: ‘a massive federation’ and
act little island’ have different consultation needs.*'

o

8.als0 PM North 'Law Reform: The Consultation Process' (1982) 6 Trent LJ 19, 28.
ol one English Government interviewee speculated that devolution may bring to the
Kingdom some of the characteristics of a federal state.

n.if they are not accurate, these comments are still very valuable because they
me of the factors that are Informing the decisions being made by Commissioners
A relation to consultation.

iéw with Justice Michael Kirby (11 August 2000, Sydney)

TView with Justice Michael Kirby (11 August 2000, Sydney). Indeed, Kirby suggests that
incliisive: approach was part of a wider political trend at the time towards Increased
N public administration, especially at the federal level. (Correspondence with
Chael Kirby (21 August 2000))

-also See also PM North 'Law Reform: The Consultation Process’ (1982) 6 Trent
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ad:the :ALRC consult differently employing the expert and inclusive
ohsultation respectively. To understand these differences, it is

st ot important factor contributing to these different approaches is
i the two Commissions. The central role of the past is evidenced

t both bodies continue to consult in much the same way as they
they were founded. An important part of this is the influence of the
~:5sions' first Chairmen. This is particularly the case for the ALRC's
rby whose personal vision of an inclusive body is an important
y today’s Commission consults so widely. Current ALRC staff and
sners still refer to the ‘Kirby method’.

afso continuing influences that sustain these differences in
‘Most of them are, though, based in the Commissions’ histories.
q: influence is that the Australian Commission’s more social

‘A further continuing influence is the different systems of
ment. A unitary system does not require the LC to consult throughout
‘and Wales but Australia’s federalism makes national consultation

ténce is that the ALRC is more of a generalist body than the LC.

sontribute to make its consultation broader but its main impact is
tralian Commission has to work harder at its consultation. These

the picture of why the Commissions consult as they do. There are
: influences, not specifically related to any differences between the
o Comm sions, that shape how their consultation is done, These ‘similar
erices'” are_also critical to understanding the later description of the

mmissioners and staff themselves through their personalities, abilities
s have an influence the Commissions’ consultation. A person’s
nent to consulting and his or her views on its value affect how much
is done and the weight that it is given. Some people also held
iews about what sorts of people are worth consulting. Interviewees
e said they were committed to consultation although there were a
- of a small number of people who lacked interest. Some
S made for the likelihood that intetviewees would emphasise the
e of consultation, but overall, it is likely that the Commissioners and
both- Commissions support consultation and engage with the process

-11 -
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'-'ﬂui" ce. of these personal factors is greater at the ALRC for two
A% Firstly, it uses more consultation methods than the LC so the choice
. some of them or alter how they are employed allows for greater
fluence. The second and more important reason is that the
a - Face to face discussions are affected more by personal factors
wan interaction, which generally is scrutinised by the Commission as a
rst: This second reason prompted a few ALRC interviewees to raise
g of the ability of staff and Commissioners to consult effectively. A few
s were expressed that the occasional person lacked the personal
~aded to consult.

feature of both Commissions’ composition that influences
ion is that they are led and staffed entirely by lawyers (apart from
viding corporate support).*> This makes consultation a greater
iive because it is the only way to access non-legal input.** However, an
‘greater importance not identified by interviewees is that the
E"'ss" ns' legal composition is one of the reasons why the LC and the
%/consult. so many lawyers. Many consultees are reached through
contacts and understandably, the professional networks of lawyers
‘more often in the legal field.
e.can also be said of lawyers from different branches of the
and both sets of interviewees realised the benefits of this. Whether
arristers, solicitors, academics or judges, people bring to their
sion a network of contacts, and therefore potential consuliees, that
.-he’ drawn mainly from their branch of the profession. This is one
rason::why --a mixture of professional backgrounds amongst the
Smmissioners is favoured.** Lord Justice Brooke agrees: ‘The LC’s success
_ t was a body of high quality lawyers drawn from different
04 gkgmund_s with a mix of experience from the practising field and the field of
ad aw with really good links to experts — not necessarily lawyers — in
far field of study.*® The LC's Commissioners have traditionally
judge, two academics, a barrister and a solicitor although its ability
that breadth of contacts may now be hampered by the fact that it is
only served by judicial and academic Commissioners.*®

ictlar ihierest in this context is the issue of judicial appointments to the
lons and whether they should be headed by a judge. The LC has
een chaired by a judge but the ALRC has had a non-judicial

gh ;) ALRC has occcasionally appointed non-lawyers as part-fime Commissioners.
er2). - -

rman Law Reforms in @ Democratic Society (4™ Jawaharlal Nehru Memorial Lecture,

W Delhi 1985), 47.

JL Scarman 'Interview with the Chairman on his Retirement' (1973) 70 Law
azette 1345, 1354 and A Martin Methods of Law Reform (Inaugural Lecture at
of Seuthhampton, Camelot Press Southhampton 1967) 14-15. Cf R Deech 'Law
& Choice of Method' (1969) 47 Canadian Bar Review 395, 404, 418,
with Lord Justice Brooke (15 May 2001, London)
hote that one of the current Commissioners practised as a barrister in a part-time
o7 to his appointment. (see Chapter 2)
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t since 1994. This has implications for consultation because a judge
a set of contacts, particularly judicial contacts, that might otherwise
essible. A judicial head also influences consultation in other ways. It
¢ gésted that consultees, again particularly judicial consultees, are

od. status of a body headed by a member of the judiciary was also
; 1o.result in more responses. It is likely that the ALRC has lost status
ts. judicial head although so far there does not seem to be any
mpact on its consultation. For example, the Austratian Commission
‘had any difficulty getting judges to participate in its process.*
he impact of the decision to not appoint judicial Presidents may be
ng term.

raspect of the LRCs and their composition that influences consultation
terms on which people are appointed. An issue at the LC is the
sarence- between staff who are appointed as civil servants and
issioners who are not. This means that only Commissioners are free to
s current L.C thinking frankly or give tentative views. As civil servants,
ierbers can only receive opinions. One result of this is that LC
ssioners will have more personal contact with the Commission’s
rs: and informal meetings where more Interactive consultation, as
posed to the mere receipt of views, takes place. This was not an issue for
'RC.interviewees as its staff are not fettered in this way. They have never
public- servants, despite traditionally being on parallel terms and
S, -

ommissions also have particular staff positions that improve their ability
sult. The LC and the ALRC each have at least one person whose
sibilities include dealing with media issues like publicity for projects and
ebsite. The specific expertise these appointments bring helps the LRCs
te-more interest in their projects and reach more potential consultees.
-RC.has gone one step further on a handful of references and actually
ted someone specifically to organise consultation for that project, This
done only when additional funding allowed and when the particular topic
d'special communication skills that the Commission did not have. The
xample is the ALRC's Multiculturalism*® where consulting ethnic
ies.was an important part of the project. This innovation was
nted on positively by the few interviewees who worked on these
ces.

inﬂuence on consultation is not only the actual composition of a LRC,
ow often that composition changes. Generally, the staff and
om Issioners at both Commissions do not stay very long so usually there is

For example, in one project, ALRC The Judicial Power of the Commonwealth: A Review of

Gary Act 1903 and Related Legisiation (Report No 92, 2001), the Advisory Committee

t the ALRC includes five Justices of the Federal Court, one from the Family Court,

d Justiéate__.Supreme Courts and two former Justices of the High Court, one of whom was
, 8;

ulliculturalism and the Law {Report No 57, 1992). This is also probably the first

Esuch an appointment was made.
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ux of new people. However, contrary to this trend, by the early-mid
are.was a suggestion from a number of Australian interviewees that

ad -become stagnant. Their view was that this was due to
turn over in personnel and was compounded by a lack of

ssion and it had become very entrenched in how it operated,
s consultation, it was suggested that this situation improved,
with the arrival of new staff from diverse backgrounds and with new
was also assisted by the appointment of Mr Alan Rose as President
descnbed by one interviewee as ‘the catalyst’. He restructured the
Hission. so that there were fewer senior posntlons and also created a
re new methods of consuitation were tried.*®

also a number of other, although smaller, influences on
on- One is changes in the political and societal climate in which it
onsulting has become an increasingly important part of decision
Government and political circles. A culture of consultation has
isted at both Commissions (see Chapter 2) but this shift towards its
mportance was also felt by the LC and the ALRC. This was linked
enior LC interviewees with society becoming more populist since
ssion was first established as people became more informed and
powerful. This meant that topics that used to be regarded as
ersial have now become more politicised. In this climate,
nd consensus are very important.

nanc|al resources is another major factor affecting consultation. To
operly costs a lot of money. A common theme amongst interviewees
:they would like to do more consultation but their Commission
fford it. Both Commissions looked for ways to reduce costs while
nlng accessibility and the LC, in particular, identified its website as
ing portant strategy to achieve this. Another related influence on the

ssions’ consultation is limits on time, especially for the ALRC whose
eference generally include a deadline for reporting.

rofile-of a LRC also affects its consultation, and especially who is
ulted because people are more interested in conributing to a body that is
n. This relationship is cyclical as a LRC’s consultation influences its
as.well. The ALRC was generally thought to have had quite a high
g:throughout its career. There was some disagreement amongst LC
wees as to the profile of the English Commission but this is probably
changes over different eras. In the early 1990s, the LC was well known
al profession but not beyond However, after Chairmanship of Lord
Brooke, the LC’s profile was thought to have increased such that it
wn' better by Government, Parliament and to some extent, the general

ar {%lruc!ure at the LC in the 1980s, bu this was not linked with its consultation.
W profile of the LC was also referred to by M Blair 'Additional Comments' in G Zellick
aw Commission and Law Reform (Sweet & Maxwell London 1988) 73.
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élétéd‘ influence on consultation is the reputation of a LRC. Both
slons were judged to have good reputations and this helped them
aterest and expertise of consultees.

mjence on consultation is- the-experience of a. Commission as to
ods or approaches were effective. A Commission learns from its
fion experiences of the past. A classic example of learning from
.'is the ALRC’s Multiculturalism project. A couple of innovations
in’ this reference with success, which led to the Commission
‘same techniques in later projects. One innovation was the
nt of a member of staff whose specific responsibility was to
onsultation. This was found to be useful so when additional funding
ilable on other projects, the ALRC created a similar position. Another
cussed further in Chapier 6, was a more systematic approach
sing the responses to consultation that were received.

JONSHIP WITH GOVERNMENT
yduction

nt is probably a LRC's most important consultee. It controls what
Commission considers and it makes the final decision on whether the
‘reports become law. It is also common for some part of Government
existing expertise in the area being considered. This means that the
that a Commission has with this consultee is critical to its
his issue is dealt with in this chapter because how a Commission
‘with its most important consultee is obviously a significant influence
Itation. it begins by discussing those factors that influence the
hip.between a Commission and its Government, the most important
ng the constitutional function it fulfils. It then turns to consider the
lationship the two Commissions have with their Governments, before
n th the problem of getting Government to engage with
lon consultation exercises.

ew interviewees discussed what they meant by ‘Government’. Most
erm quite broadly and impliedly included both the Civii Service and
Although there is a lot of overlap between the needs and interests
0 groups, there are also some differences and they were generally

lationship with both the Minister and the Civil Service because a
sion reports to the Minister but discusses its work primarily with the
These particular issues are flagged below as they arise.

fluences on Relationship

nstitutional Role

,\'asqécts of the relationship between a LRC and its Govemment are
,Wded_ In the constitutional role of the Commission. This role was
ssed in Chapter 2 and the tension created by a body being both advisory
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ondent was identified. As has been already noted, the LRCs’
dqence s regarded as being the most important feature of their
ship with Governmont. This was particularly so for the |.C: one English
~oo commented that independence was ‘ingrained as part of the

look of the Law Commission’ while a few others linked. it closely-to .- -
-nission’s sense of its own identity.

B icd pe independent in a number of ways, although almost none of
- wees: distinguished between them. One type of independence is a
dom-to choose the topics that it considers. A second type is what
f the interviewees seemed to mean when they used the term
t: the freedom of a LRC to recommend whatever reform solution
est. A third type of independence is the freedom that comes from
< secure about the future existence of your Commission. The type of
ce that is focused on here is the one that interviewees usually
the freedom of a LRC to reach its own decisions. The other two types
sridence are considered only when relevant to this and the freedom of
nission to choose its work is discussed in full in Chapter 8.

Qf;{_-a. LRC's independence means that the Commissions’
endations are not determined by Govemment or its policies. These
‘may be taken into account but the final decision rests with the

cansultation.. Firstly, it means that the Commission can consult whom it
ants2Z:An LRC independent from Government is also likely to be more
hable for consultees.®® Being separate from Government means that
could be more frank in their views and they are also more likely to feel
iey-are actually being listened to. A final implication is that consultees
ely to give their time and expertise generously to an independent
-Commission than they would to Government. T

ome factors that challenge their autonomy. The major challenge to
|RC's independence has been concerns about politicisation in the mid-
0s. Some interviewees felt that the Government was partly
nhsible. for politicising the Commission as it was attempting to maintain
ontrol over a body pushing for policy change in which the Government
fas nterested. Other interviewees felt that the politicisation seemed fo
come from the ALRC itself. There was some of criticism of the President
g this time and although he denied it, a number of interviewees
gésted that he had engaged in party politics. It is not necessary to
portion, responsibility but it is clear that the ALRC did become politicised. A

an Interesting discussion of the possible legal bases for the LC's independence, see H

ependent Advice on Legisfation (DPhil Oxford University, 1982) 88-91.

Infringement on this independence In terms of the ALRC has been the trend In the

Iitf_l'_lat Sommission’s terms of reference to list, albeit in very broad terms, who has to

I S}P Handferd 'The Changing Face of Law Reform' (1999) 73 Australian LJ 503, 508;
Representatives Standing Committee on Legal and Constitutional Affairs Law

-The Challenge Continues (Australian Government Publishing Service Canberra
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Onﬂicti between an independent Commission and a Government over
social policy, regardiess of who is responsible, inevitably drags the
‘into the political arena.

~cars about:-politicisation..may be linked with who leads the
S son. Leaving aside the particular people involved in this controversy,
Tass: likely: that the ALRC would have become politicised to the same
er a judicial President. Firstly, it is more likely that a judge would
ay-from‘political controversy. Kirby said that the dignity of judicial office
- canscious of avoiding party politics.>* Secondly, a Government is
o approach a Commission like the ALRC with its concerns more
had been dealing with a judicial President. This can be contrasted

LC where it is suggested that the judicial chair in England underpins
miission’s independence and distance from Government.>®

=

factor that challenges the independence of the LRCs is that they rely
Govemments for funding.?® There was some suggestion that tension
an:the ALRC and its Government may have been responsible for the
rend in funding cuts. This can challenge not only the freedom of a
mmission- to reach its own decisions but can also threaten its
spendence in a different way in that it undermines a Commission’s security
uture. :

ﬁrmef:,ALRC Commissioner noted another challenge to the
ndence of the Australian Commission. The ALRC relies on its

mission tended to feel ‘more of a supplicant’ in this relationship. it
uggested that the ALRC was 'always on the go to show that law reform
valid and wondering whether there were any more topics within the
Constitutional power that you haven't looked at yet.’ The possibility of
g-out of work affected the ALRC's independence in the ‘sense of its
iity and its faith in the future'.  This was contrasted with the LC whose
d:Programme Is so big that running out of work and becoming defunct
riot genuine concerns.

may-have alse been an Issue In the early days of the Commission. (SD Ross Politics
Ay 1 {Penguin Books Ringwood 1982) 76-77)

 Marsh 'Law Reform in the United Kingdom: A New Institutional Approach' (1971-1972)
fillam and Mary LR 263, 276. See also G Palmer Evaluation of the Law Commission
& Palmer Wellington 2000) 55 which outlines a table of the factors that support and
om the independence of the New Zealand LC, but compare H Beynon Independent
n.Legislation (DPhil Oxford University, 1982) 89.
noted in P Handford 'The Changing Face of Law Reform' (1999) 73 Australian LJ 503,

coming. defunct through neglect is maore than a theoretical possibility, The New South
RC, which aiso relies on Government references, was not given any new references
1988 and 1990 and had real concerns about whether it could continue to exist. (New
ales LRC Annual Report - 25th Anniversary Report {1991) 18-22; P Handford The
Face of Law Reform' (1999) 73 Australian LJ 503, 511)
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tor counter balancing a LRC's mdependence is another aspect of its
ional role: it is an advisory body.”® This means that it relies on the

+ of Government before its work becomes law. This can sway a
on: fo- produce recommendations that are ‘acceptable’ rather than

free"judgment. It is interesting to. note that . this. challenge fo
sdence: comes from the Commissions themselves. Both LRCs, in
sserting their independence, said that they were practical bodies

anted < to produce recommendations that were capable of
: ntation. This balancing exercise has a sxgnlﬂcant impact on the LRCs
[m g thelr proposals and this is discussed in Chapter 7.

‘RCs" constitutional role is the major influence on the relationship that
ave with their Government. There are, however, other important factors
Iso'play a role. One of these | Is the extent to which the Civil Service feels
C is ‘stepping on its turf.%® A classic example from England is the
lly poor refationship that the LC has had with the Home Office who
he Commission as an lnterIOper Whether a LRC gets this negative
n from the Civil Service depends partly on the background of the
worklng both at the Commission and at the Government. Cross
on:of staff between the two bodies helps avoid negative opinions
e'other and also brings a useful networks of contacts. The two LRCs,
maller organisations, nearly always have some staff from the Civil
although the changing composition of the Commissions’ staff
ed'in Chapter 2 means that there are fewer today than in the past.

reSIdents This was useful because it brought contacts with
ments, in Government and in polltlcs as well as an understandmg of

OLIgh-two LC intervlewees thought that being merely an advisory body could actually
mmission’s independence. They suggested that baing one step removed from the
ecision. meant that the Commission is less constrained by the political and other
$sures that bind Governments.

-case of the LC, see also AL Diamend 'The Law Commission and Government
ents)m G Zellick (ed) The Law Commission and Law Reform (Sweet & Maxwell

;5%31%1SM Cretney 'The Politics of Law Reform - A View from the Inside' (1985)
-510.
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se and during the Presidency of a former public servant,
‘Government were at their poorest.

ctor identified as affecting a LRC's relationship with Government is
alities involved.®" The .personal chemistry. between the people in
=d their Ministers and the Civil Service affects their institutional
Some interviewees thought that the breakdown between the
s Government was exacerbated by the conflict in personalities of
“people Involved. Establishing good personal relationships with
sent is. more difficult for the ALRC because its topics are so wide
i s means that the Commission works with different parts of the
lic ervice on each project so longer term working relationships are more
4o, form. This is less of a problem for the LC as its teams work in

.-y;?p
|
fields of law.

an

y established in Sydney and has remained there ever since. At
ts foundation, the Commission said that its intention was to be
anberra.%? However, it could not get an office there so it located in
temporarily with the intention of moving within five years.®® The move
entuated although there have been two periods when a second

overniment;. particulady the Public Service. In spite of this, a majority of
wees. who addressed the issue of location thought that the ALRC
e-based in Sydney. It has the biggest population and more of the
n.various fields than anywhere else in Australia and this is critical for
strongly consultative body. Canberra is seen as being far too
ratic, and removed from ordinary people. A smaller number of people
at the ALRC should in Canberra.®* The main reason was to promote
relationship with Government aithough there is also the view that
bodies should be based in the nation’s capital.

Actual Relationship

0 Hurlburt who, for example, identlfies that an insecure and timid Minister is more
lhreatened by a LRG report (WH Hurlburt Law Reform Commissions in the United
i:: Australia and Canada (Jurilber Edmonton 1986) 386) and House of
ntatives Standing Committee on Legal and Constitutional Affairs Law Reform: The
V.Cvonﬁnues (Australian Government Publishing Service Canberra 1994) 115,

ual Report {(Report No 3, 1975) 31.
‘Annual Report (Report No 3, 1975) 31.
0 ALRG Annual Report (Report No 3, 1975) 31-32, The early Commission thought it
Vi@‘;z. _t;at the ALRG should be based In Canberra and pre-empted the arguments that

‘gave,
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gnsidered the factors that influence the relationship that the L.C and.
~ have with their Governments, how these factors fit fogether and the
rience of two LRCs is examined. The LC's relationship with its
has varied depending on the Department and also the LC team.

jonal Affairs has been good. In particular, the relationship with the
aw team at the LC was very good and this is reflected to some extent
gh level of implementation that the team achieved.® This positive
nal: relationship was partly underpinned by the good personal
ip- that: Lady Justice Hale and some of her predecessors had with
ymment:

ally; relations with the Home Office were not as good. This was partly
erception that the LC was ‘stepping on its turf’ and partly because
e Office had other more pressing political priorities. This distance also

srical ‘roots because the Criminal Law Revision Committee or the
Office's ‘own research unit traditionally investigated those matiers of

Ministeria! interest while the LC was more remote from the
ent doing work on its Criminal Code. Difficulties in this relationship
flacted. in the Criminal Law team’s poor record of getting its reports
ad. This improved when Mr Justice Silber, who became
ner of this team, and Lord Justice Brooke as Chairman worked
is relationship and eventually brought the LC ‘in from the cold".%®
red introductions to the policy makers with whom productive

ore focused on doing projects that were useful to the
m_mer;tf?' However, despite this improvement, at least some difficulties
relationship with the Home Office remain.

iso. 7covers areas of law that fall within the portfolio of other

ked. very closely with the Department of Trade and Industry. The
the Programme item that ailowed the LC to work in this area actually
e:Commission to get Departmental approval prior to undertaking a
he Property and Trust Law team is also collaborating more closely
overnment after some initial distance. It recently completed a joint
_and:' Registration for the Twenty-First Century with Her Majesty's
istry that was very successful in that most of its recommendafions
mplemented and very quickly.®®

W|t the exception of the Home Office, the LC seems to have had a
gelgthnship with the Government. This is fostered, in part, by the

S{tq"some extent confirmed in SM Cretney "The Politics of Law Reform - A View from
de! (1985) 48 MLR 493, 510.
lew with. Lord Justice Brooke (15 May 2001, London)

les include LC Offences of Dishonesty: Money Transfers (Law Com No 243, 1996)
Slating the Criminal Code: The Year and a Day Rule in Homicide (Law Com No

th ramme of Law Reform (Law Com No 234, 1995) 36.

Land::Registration for the Twenfy-First Century (Law Com 271, 2001) largely
ted Y Land Registration Act 2002 (UK),
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tact betWeen the two. The LC has traditionally had regular
at least annually but usually more frequently) with both Ministers
ervants from the Department for Constitutional Affairs and other
ts. These meetings are to discuss the LC's work generally to date

that dre vet to-be-implemented. There are also more informal
dia[dgues and Departments are consulted during projects.

elopment seems to be an |ncreased level of contact and a closer
‘petween the LG and Government.”® This trend started when Lord
ke became Chairman as he was very interested in having the
connect more closely with Government (and other bodies). His
ii fostered this closer relationship and in particular, this seemed
under the former Chairman, Lord Justice Carnwath, It was under
shlp that a further development took place: the establishment of

detail in Chapter 8 but its main functton is to help choose new LC
that have high level Government approval and interest. It also aims to
the implementation of outstanding reports. This Committee was an
f:the previous Lord Chancellor who was keen on a closer
with the LC.

:fo establish a good relationship with the Public Service. Mr Stephen
 long serving ALRC Secretary and later Commissioner, thought that

a problem by the Attorney-General’'s Department but as a problem
es that needed further processing and consultation. The ALRC was

pleted, did not fit within the Government'’s reform programme. In
2-ALRC was not fuffilling its advisory role. Mason said the

g more closely with the Government and fulfilling its proper advisory
the Government's reform programme.

ahth ngramme of Law Reform (Law Com 274, 2001) 52.

ALRC is not the only Commission with these difficulties. lis neighbour, the New
aw Commission, has also struggled in its relationship with Government. The need
ovement in this relationship was one of the key findings of a recent evaluation of the
Zealagg C;:;mmlssmn (G Palmer Evaluation of the Law Commission (Chen & Palmer
86:Annual Report, the ALRC set out its view of what areas should be in this
freform and the Commission’s role within it. (ALRC Annual Report (Report No
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“Usually, the Commission has reguiar meetings with the Attomey-

" his advisors and the Department to discuss general matters. In
! here.:is usually ongoing contact between the Attorney-General's
nt and the ALRC at all levels, and indeed the Commission generally
- number of different Departments during its projects. However, at
uring this time, a breach occurred and communication between the
of .the ALRC and the then Attorney-General stopped. This also

elations and communication between the lower levels of the
ent (and the Government in general) and the Commission. The ALRC
astored its relationship with the Government. The Commission was
scious of the need to create a positive environment and has worked
to achieve this. It is suggested though, that the ALRC will never

“of the issue of independence, it is clear that both Commissions are
ntially independent. Again, the type of independence that is focused on
e freedom to recommend solutions without interference. Both
ents.: at times disagreed with the views of their LRCs, but
rees:did not report them seeking to influence Commission decisions
ately.”® Another potential challenge to independence that was
d-was:the Commissions themselves and their desire to have their
‘implemented. Although both LRCs make adjustments to their
to.ensure that they are capable of implementation, the extent to
is happens does not seem to undermine their independence.

spitet. of - the recent frend towards a more collaborative approach with
mment, - its independence was emphasised very strongly by LC
ees. In any event, this collaboration is directed mainly towards
fying appropriate projects for the Commission fo undertake rather than
cision making within those projects. This greater LC independence is
.with concerns noted above about the ALRC being ‘more of a
in its relationship with Government due to the need for a reference.
rmer ALRC Commissioner who made this point earlier also points to the
ely low level membership of the Commission, including the absence of a
hair; as weakening the Australian Commission’s independence.

ihal sue relevant to the ALRC's relationship with, and independence from,
ernment is its role in making submissions fo other reform bodies.
-the ALRC is permitted to take this role was the subject of much
ontroversy.’™ It began with the ALRC making a submission that was

:Farliamentary Committee that investigated the ALRC In 1994 concluded that its
operational independence has been honoured.’ (House of Representatives
ommittee on Legal and Constitutional Affairs Law Reform: The Challenge
\stralian Government Publishing Service Canberra 1994) 115)

18 mentioned only briefly to shed light on discussion of the relationships above
s-outside the ALRC's major function of producing reports and also it was not

S an important issue by the interviewees.
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This prompted the Aftomey-General's Department to contact the
;n and discuss its decision to become involved in that inquiry. The
en decided 1o withdraw its submission. This had a significant impact
lationship between the two because it was the key event that really
ons between the ALRC and the Government. There was a claim
2C, as a witness before a Parliamentary Committee, had been
th. Related to this is, of course, the issue of the Commission's

jorice.”

e ALRC's independence in this context was compromised is
uge. The answer to this question probably depends on whether
ALRC is entitled to make submissions to other bodies. If the
cted beyond its statutory powers, then the Government is entitled
e issue with the Commission. If not, the Government has acted
ately in trying to curtail a Commission pursuing its functions. The
ewees who commented on the issue were either non committal or
g. views. The Australian Senate’s Legal and Constitutional
ee was referred the matter to consider but the issue quickly became

unimportant. A change in the ALRC's personnel and the
development of a protocol dealing with when the Commission is able to make
ernal submission meant that it was no longer controversial. The
's reference remained on its books for about five years before it
ported that the matter need ‘not proceed further.”®

ouraging Government to Consult
he relationship that a LRC has with its Government is the extent to

n-general, both the LC and the ALRC found it difficult to engage
vernment Departments in consultation.”’ One LC Commissioner said

- Commission: Final Report (20 March  2003) available at
v.aph.gov.au/senate/committee/legcon_cttefalrc/reportireport.pdf (17 November
claim that the ALRC had been improperly Interfered was also Investigated by the
al” Senate Committee of Privileges. (Senate Committee of Privileges Possible

Inferference with a Potential Witness Before the Parliamentary Joint Commitiee on
Tile and the Aboriginal and Torres Strait Istander Land Fund (Australian Government
:sg Service Canberra 1998)) It concluded that there.was no interference with
0 discusses the difficulties the LC had in getting Government to engage in
tioh. (PM North 'Law Reform: The Consultation Process’ {1982) 6 Trent LJ 19, 28-30;
- 'The Law Commission - Methods and Stresses' (19281) 3 Liverpool LR 5, 9-10} See
Goson ‘Reform of the Legistative Process in the Light of the Law Commissions’ Work'
\7 The Law Teacher 67, 69, although of 2 more moderate view in SM Cretney The
of Law Reform - A View from the Inside’ (1985) 48 MLR 493, 507.
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‘or the Minister. Other reasons included that they are foo busy
sv-know there is still 2 further final round of consultation to come.

Auétralian interviewees discussed whether it was appropriate for a
c0URS " 'to be involved in the ALRC's consultation and make a formal
' a&!‘l ~mr David Edwards, a former Deputy Secretary of the Attorney-
artment and later Deputy President of the ALRC, thought that it
tirely: appropriate and indeed very important for the Department to
#8.puring his time as Deputy Secretary, the Department would
ke formal submissions to the ALRC. He recognised that a
f cannot bind the Minister, but Edwards distinguished between
~rmation and analysis and giving an actual opinion on policy. By
he next Deputy Secretary disagreed and thought it was

ter explored those influences that shape the consuitation of the LC
LRC: Some of these influences are subtle and were not identified by
jewees. However, their impact is often significant, and in some
ntral to how a Commission consults. This is illustrated best by the
why. the LC and the ALRC consult differently. Different influences on
Yo Commissions have meant that relatively similar bodies have taken
rgent approaches to consultation.

inifig- these influences that set the two Commissions on different
tation” paths was the primary goal of this chapter and a number of
re identified. The two most important contrasting influences are the
ries- of the two Commissions and the different types of projects they
er::Although interviewees emphasised the impact of project topic, the
ns” histories is the more important of the two influences. This is
est when the Commissions undertake atypical projects. The LC
nsult as broadly as the ALRC would when it considers more sacial
ile-the Australian Commission, when consulting on technical legal
does not take as focused approach as the LC would. Although the
pic has a significant influence, history has created different cultures
mmissions that determine their general approach to consultation.
exibility in this approach so the project topic can alter what
ishitation ‘occurs, but history and cuiture have established a framework
Nin ' which the Commissions’ consult,

50 the most important contrasting influence because a number of
Uences that shaped the differences in the Commissions'

; @._f’kﬁlsg the view of Senate Standing Commitiee on Constitutional and Legal Affairs
1 Law (Australian Government Publishing Service Canberra 1979) 29.
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on-are derived, at least in part, from the past. For example, the types
"+« that the ALRC receives today are linked with its past expertise in
th these sorts of topics. The impact that Australia’s federal system
ature of Australian society have on consultation is also based in the

the impression that two leading individuals have had on their

ons. An important part of the history of the LC and the ALRC is the
't impact of the first Chairmen, and in particular, that of Justice Kirby.
erice on the ALRC’s consultation process is discussed at a number of
roughout this thesis.

cﬁaptef. in its second section, also considered other more general
st o on consultation that are not specifically related to explaining the
2o ces between the LC and the ALRC. The most important of these is the
pa ‘of the Commission’s staff and Commissioners as their personal
" s, beliefs and abilities have a significant impact on the consultation
=i irs. However, the influence of history intrudes again and limits the
that an individual's personal characteristics can have. The culture
ad above has established a framework within which consultation must
nd this restricts the scope of an individualised approach.

rEi"goal of this chapter was to explore the relationship that the LRCs
ith their most important consultee: Government. The Government
es what topics a Commission can consider, whether the resulting
Is become law and Government also often has significant expertise in
eing examined. So this relationship has a critical influence on the
n that takes place with Government. Although there are a number
ctors that influence this relationship, such as the Commissions'
ititional role and their physical location, the most important is personal
oriships. The quality of relations between individuals at the Commissions
overnment, whether good or bad, was reflected in their institutional
hip at various times.

at the influences on consultation as a whole, two trends emerge. The

e importance of history. The culture of consultation is the most
ntinfluence in terms of why the Commissions consult differently and it
evant to the second section of this chapter that considered the more
fluences on consultation. The second trend is the impact that people
al factors have had. The consultation of both the LC and the ALRC
ed still today by their first Chairmen. Further, people’s individual
stics were noted as being a significant influence on consultation,
sonal relationships were the key factor underpinning the success or
 of the Commissions’ relations with their Government.

I of this chapter was to identify the influences on consultation and, in
g[a those factors that led to the LC and the ALRC adopting the expert
Inclusive models of consultation respectively. These contrasting
es have been identified and a preliminary explanation of some of the
7 'f.,fel_'?nces in the Commissions’ approach to consultation has been put
‘This, however, is only the start. The remainder of this thesis seeks to
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arly days. Of particular importance when considering the_influence of..... ...
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