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2 human is to feel the pain of brothers and sisters everywhere.
Siig that pain we must each do whatever what we can to build a better
Michael Kirby, Through the World’s Eye, 2000, p 13.

The start of the 21% century has been depressing for Australians
tted to creating a better society as part of a beiter world. Instead of

‘Kistralia was subjected to concerted criticism from several human rights
ttees of the UN in 2000, the government’s response was captured
soonist Bruce Petty’s image of Howard and Downer departing the
lage waving an Australian flag and declaring ‘were leaving!”’

fialia has been labelled not just isolationist but ‘exceptionalist’, that is
1 a claim that Australia should not be judged by universal norms.

calfure in both the legal and popular realms’, which has provided a way
Australia’s contemporary challenges in a broader perspective.’

Since then there have been two images of Australia’s future, one
ary and the other cramped. Those whom Manning Clark called ‘the

i - world’, creating visions ‘not simply for the celebration of some
localised sense of national identity, but so that we could recognise our
ity’.* Their visions have been cosmopolitan; seeking our future by
idening our horizons. During this time one such enlarger of Australian
¢ has been Justice Michael Kirby, who says (quoting Shakespeare)
must ‘see the challenges of our time through the world’s eye’.”
ptimism seems unshaken by the cramping of Australian politics in
years, This assessment of his ideas of justice will try to show why.

igey3.April 2060.
e Otto, ‘From “reluctance” to “exceptionalism’; the Australian approach to domestic
"F%;ﬂ}ellzt;tzion of human rights’, Alternative Law Jowrnal, vol 26 no §, October 2001, p 220.
g p '
Jobin Rickerd, ‘Clark and Patrick ‘White', in Carl Bridge ed., Manning Clark: Essays on his Place in
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hael Kirby, Through the World's Eye, Federation Press, Sydney, 2000, p xxv.
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by is an important exponent of Australian cosmopolitanism for
asons. First, the period of his public activity as a prominent and
ng lawyer broadly covers the time when cosmopolitan ideas
iributed to the difficult process in Australia of ‘throwing off the
of parochialism’, as Kirby put it in an interview in 2000.° Kirby
en by Lionel Murphy to be the first chairman of the Australian
Reform Commission in 1975, a position he filled until 1984, Then
ident of the NSW Court of Appeal from 1984 until appointed
eating government to the High Court in 1996. Kitby says he was
rthodox lawyer before leading the Law Reform Commission, but
oadened his social experience of the law throughout Australia,
ppreciation of how comparable countries had responded to legal
tnas.. He says he was still an orthodox judge before participating in
“a conference of senior judges from Commonwealth countries in
alore, India, which opened his eyes to the possibilities for ensuring
204l decisions in Australia conform where possible with principles
ed in intemational human rights law.” Thus he has been closely

w Reform Commission. He is probably the only High Court judge
o be a public intellectual, although some former High Court judges

before his move to the High Court, Kirby said that ‘because I have
ecn ashamed to express my views on a whole variety of topics, I
itritated a lot of people in my own profession, and I know that I
had that effect on a lot of political leaders’ .t Thus he has been trying
st to help create a new respect for human rights among Australian
ers; something he suggests is not as easy in practice as it may appear,

hanging world. Third, Kirby is proud of his public school heritage,
sual as he says for a High Court judge, and not averse to talking about

ho share this world with you) of your work and the important things
ou are concerned about’.’ While Who's Who lists work as his only

Igglicijn-ael Kirby, 'The Intellectual and the Law: a personal view', Meanjin, vol. 50 no. 4, Summer
21;p 531,
Ibid, p 527.
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Kirby’s willingness to engage in public debate and his respect for
siue of speaking to a broader audience are important in defining the
% ‘which he is a cosmopolitan. While this term is used variously,
ontrasts two basic usages. First, the original meaning of the word
Jarives from kosmopolites, citizen of the universe, and polities, citizen,
Stably in its Aristotelean definition, has a dec_ided ethical content’;
: n non-academic parlance the word “cosmopolitan” has, from
teenth century, acquired the vague and vulgar connotation for an
Eaiyzdﬁal of enjoying comfortable familiarity with a varety of
s>sraphical and cultural environments®."® The latter definition seems to
i ninent in recent discussions both internationally and in Australia.
‘French usage of 1738, when a ‘cosmopolite’ was ‘a man who moves
smforfably in diversity ... in situations which have no links or paraliels
is familiar to him’, clearly applied only to aristocrais or wealthy
“hants, since others lacked access to such an experience.'! Many
more:people are now potentially cosmopolitan in this vague sense, Yet
is often reduced to a ‘consumerist’ project that ‘flourishes in the
agement of muitinational corporations’, even by writers who
gject the pretence that ‘common folk are less sympathetic to diversity ~a
rving notion of elites’.” In Australia Judith Brett has adopted such
,'equating cosmopolitanism with tertiary-educated jet-setters, who
& abstract reasoning and “have the social skills and attitudes that enable
o move amongst people of different cultures with confidence and
e, whereas locals, even when they travel, are more attuned to the
liar than the different’,”® Seeing cosmopolitanism as an ideology of
educated people who are distinct ‘from their parochial compatriots’
Siinhelpful, even though Brett tries to link this contrast with the original
thical meaning of cosmopolitan by suggesting that it is only users of a
“style of knowing’ who appreciate ‘a universal moral community”
d on recognition of human rights.' Kirby would reject this contrast,
ving observed from experience that Cambodian peasants often have a
- appreciation of the significant range of human rights (especially
conomic, social and cultural rights) than most Australian lawyers."

cl
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¢ may be true that Kirby travels more than his High Court brethren
¢ fact that he once gave a speech to the Law Society of Western
'ﬁstxaiia titled ‘85 journeys to Perth’ is not a substantive basis for calling:
cosmopolitan.w The description has to concern his views about the
{:not merely his journeys around it, It also concerns his approach to
iblic education and genuine dialogue, Barry Jones recalled on launching
's book Through the World's Eye that once when Kirby was busy in
SW Court of Appeal he flew to Perth just for an evening to give an
cheduled address to a science congress after the keynote speaker was
d.in a plane crash and another prominent scientist could not fill in."?
ioes not fit the image of a relaxed and comfortable tourist, ‘armed
Wi yisa-friendly passports and credit cards’ and seeing cosmopolitanism
thing more than a ‘rhetorical advantage’ in the pursuit of an exotic
rience.'® Ironically, once when Kirby had been busy in Paris chairing
OECD meeting on trans-border data flows and was invited by a friend
elebrate his 40" birthday in Madrid, he was deported from Spain as an
limmigrant because he lacked a visa, something he recognised as ‘a
v.small taste’ of what refugees endure.” It is that empathy with aliens,
xtensive travelling or mere tertiary education and abstract thinking,
hich begins to suggest why Kirby can be considered a cosmopolitan. In
5, speaking on the plight of refugees, he said ‘the spectre of hordes of
ple arriving from Asia remains deep in the Australian psyche, long
the White Australia policy has been formally abandoned’. Dispelling
5 many myths that still exist amongst the Australian population’, he
arned of the need to address basic causes of refugee flight and said the
y increase in refugee numbers is no ‘reason to pull up the drawbridge
nd.throw compassion into the moat that marks us off’. He concluded:

.Australians share one continent. But we do not only share it among
-ourselves, selfishly and nationalistically. Australia is part of a
- wider region and a larger world. We must therefore consider how,
in the future, we can do better. Doing better means more help to
refugees here and abroad. But it also means urgent attention to the
underlying causes of their terrible plight. And the journey to these
truths will be helped by seeing refugees as we see ourselves — as
people aspiring to life, dignity and lmpe.20

{\d;chazcé(i}(irby, '85 Journeys to Perth’, High Court Dinner, Law Society of Western Australia, 24

tober 2001,

Bairy Jones, Notes for launching Through the World's Eye, Jubilee Room, NSW Parliament House,

August 2000, p 2. The subject of Kirby's talk then was the Human Genome, which he was back in

erth falking about nearly a decade later: *Genomics and Democracy — A Global Challenge’, The John
¢y Lecture 24 October 2002, Western Australian Law Review, vol. 31 no. 1, February 2003,

Cz_alhouu, ‘The Class Consciousness of Frequent Travellers’, p 89,

Kirby, ‘Refugees: Their Need Has Never Been Greater’, in Through the World's Eye, p 14,

Ibid., pp 18, 2243,
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That was 2 timely expression of a general principle, which is that national
attachments themselves ‘need not contradict the claims of cosmopolitan
grality’, if we recognise that ‘no nation-based ethical commitments can
er constitute the entire sphere of a person’s legitimate obligations’. a
The cosmopohtan journey for Kirby is made of empathy, not mere travel.
The opposite of a cosmopolitan is not a local or merely a parochial
mpatriot, but rather one for whom there are no obligations beyond
order defence™ as cynically articulated by the holders of state power.
As. proponents of a worldly political philesophy valuing universal rights,
osmopolitans are opposed by communitarians who consider ‘that moral
-nnmples and obligations are grounded in specific groups’, limited by
rational or state-based citizenship.”? Kirby clearly thinks such a view is
nadequatc for Australians defining their role in a wider region and in a
arger world, particularly so at a time of social and technological change.
His recently published essays largely fall into two parts, with the broader
questions of universal rights and global social issues ﬁrst as the context
for the essays on Australian and comparative themes.?® This presentation
reflects Kirby’s international commitments as a ‘citizen of the world’,
which are large for a judge, albeit one who is described by an Australian
arrister abroad as ‘the best known Australian lawyer outside Australia’,
and by a Western Austrahan Jjudge as a world-class striker contrlbutlng to
ternational justice.”* His contribution expresses his belief that ‘it is our
uman nature that insists upon respect for the essential dignity of other
human beings’, because ‘each one of us has an individual responsibility
to lift our voices and not to remain silent’ in the face of either injustice
or force of arms.* This belief reflects Kirby’s faith in the power of what
n India is called ahimsa or non-violent resistance, which he shares with
another cosmopolitan, the Indian writer Arundhati Roy, who has stressed
that ‘it isn’t necessary to be anti-national to be deeply suspicious of all
nationalism’ * It is Kirby’s comparatlve and international experience that
has led him to adopt a similar view, so it is useful to survey the range of
this before reviewing how his ideas of cosmopolitan justice have evolved.

_1 Charles Jones, Global Justice: Defending Cosmopolitanism, Oxford University Press, Oxford, 1999,
-169. Janes refers initially to ‘nationalist attachments’ but then precisely to ‘national attachments’,
" Bteven Vertovee and Robin Coken, ‘Introduction: Conceiving Cosmopolitanism', in Vertovee and
Cohen eds, Conceiving Cosmopolitanism, p 10; Heater, pp 180-2.
o ough the World's Eye, Many of the issues addressed in part I: Law Reform and Human Rights,
and part II: The Law and its Institutions overlap, and Kirby's New Zealand colleague Robin Cooke in
his foreword (p xv} identifies ‘three constant themes’: protecting the vulnerable, the growing force of
u:temational taw, and a conceptual rather than mechanical approach to judicial reasoning.

Through the World's Eye, two forewords by Robin Cooke and by Geoffrey Robertson, pp xviii, xx;
Hal Jackson, review, Alternative Law Journal, vol. 26 no, 6, December 2001, p 312,
. Kirby, ‘Non-Viclence, Compassion and Visions for the Twenty-First Century’, Through the World's
; Eve,p 13,
z‘vz"'u'u.ndham' Roy, ‘Come September’, in War Talk, South End Press, Cambridge, 2003, p 47.
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ew: the education of a worldly optimist

[here have been two broad dimensions of Kirby’s openness to the
of cosmopolitan ideas and the application of these ideas to achieve

stice in particular cases. The first aspect is the window of comparative
fymination provided by an awareness of relevant developments in other
n law jurisdictions. Kirby’s judicial work has been informed by a
familiarity with the progress of the common law elsewhere, not just
ain, but also in the USA, Canada, New Zealand and particularly in
n 1984, soon after being appointed as President of the NSW Court
Appeal, Kirby met the Indian judge P.N. Bhagwati, soon to become the
ief Justice of India, and learnt that the Indian Supreme Court had been
oping the common law in a way that required administrators to gwe
A for adverse decisions, although this was a minority judicial view
1England. Kirby boldly allowed the Indian light to influence a decision,
to be overruled by the Chief Justice of Ausiralia, Harry Gibbs, who
ught it ‘hazardous’ to assume that Indian principles of natural justice
esented more than a peculiarity influenced by national legislation. In
eyiewing the experience from the perspective of the High Court in 1998,
y noted that Australian authority on the point had not changed, but he
ertheless thought the boundaries of the common law can be ‘extended
lively intellects such as Justice Bhagwati’s’.*’ Kirby’s use of Indian
sprudence to overcome an obscurity of NSW administrative law was
example of his open-minded approach to developing the common law,
ch he had strongly expressed in his book Reform the Law published in
083. There, in one speech given in 1980 he had expressed concern about
. decline and fall of the common law’, due to ‘the general retreat in
ial lawmaking® WhICh was evident “in recent decisions of the highest
ourts of Australia’*® Yet in another speech given in 1981 on the subject
'whether law would simply be trampled beneath the onward rush of ‘the
hariot of science’ , Kirby said it would not because it could readily adapt
¢ said this capacity for adaptation was why he remained ‘an optimist’ .**
‘optimism presumes an open outlook, a willingness to seek signs of
levant change across the common law world. Kirby reiterated this view
iring a speech in India in 1996, stating that, although societies differ,
hen fundamental rights are at issue ‘it is usvally helpful to have one’s
nking illuminated by the writing found in the opinions of the highest

1rby, ‘P.N. Bhagwati - An Austraiian Appreciation’, in Collected Speeches of Justice P.N.

agwarz, 1998, at http://www. lawfoundation.net.aw/resonrces/kirby/papers/19981220 _de htm!

agwati monitored Australian detention centres for the UN Human Rights Commissicner in 2002.
ichael Kirby, Reform the Law: Essays on the renewal of the Australian legal system, Oxford

Umvcrslty Press, Melboume, 1983, pp 37-9.

Tbid,, pp 236-8.
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s of other nations, particularly those which share the same legal
dlﬂ; n*.% In another speech the following year in India, Kirby outlined
straints on excessive judicial activism, yet noted the renewal of
4icial reform in recent decades, particularly in India but also in Britain
d.the US as well as Australia, where some ‘remarkable’ changes had
ed in the decade before Kirby reached the High Court. Not all these
'ges were {lluminated by comparative considerations, but that whlch
by called ‘most important of all’, the Mabo decision, certainly was.”
The second dimension of Kirby’s cosmopolitan outlook has been
tensive involvement with international organisations, particularly
ESCO. Kirby recalls first hearing about UNESCO at school in the Jate
, soon after it was created. Upon accepting the 1998 UNESCO prize
r-human rights education, which he dedicated to ‘the many in Australia
ho have been engaged in the struggle for human rights’ and to members
¢ international non-governmental organisations which he had joined,
highlighted the courage of those involved with UNESCO in addressing
1t issues, such as the right of self-determination. Kirby participated
- NSW Council for Civil Liberties as a young lawyer in the 1960s,
-that speech he said in those days ‘in Australia few indeed were the
lleagues who were concerned with the particular human rights of
disenous peoples, of women, of homosexuals and of ethnic minorities’.
alling ‘the excitement of participating’ in his first UNESCO General
erence in 1983, he said while it was “unusual to give a prize such as
3to a judge’, his occupation is ‘inescapably bound up in the promotion
nd application of human rights’. *2 In developing this perspective on the
ons1b111ty of judges for protecting human rights, Kirby’s international
ctivities in the past two decades have extended the comparatlve horizon
s seen through the common law. Kirby participated in UNESCO’s
minittee on Human Rights and Peoples Rights in the mid-1980s, and
e chair of the UNESCO Expert Group on the Rights of Peoples in
9, He continued his earlier involvement with the OECD on privacy
es and the security of information systems, and became involved from
id-1980s in the International Commission of Jurists, in the World
th Organisation’s Global Commission on AIDS, and also in the ILO
ry into South Africa in the early 1990s. In 1993-96 he represented
UN Secretary-General menitoring human rights in Cambodia, then he

Y, speech at an Indo-Australian Public Policy Conference, New Dehli, 23-24 October 1996, at
;'l'\lp_.llwww butterworthsonline.com/Print/Print/Print/Print/31 1647b8 htm

irby, Through the World’s Eye, pp 103-4,
by, speech at the Award of the IUNESCO Prize for Human Rights Education 1998, Paris, 7 June

99, at hitp/furwwy, lawfoundation.net.av/resgurces/kirby/papers/19990607 unesco7june99.html For
Kirb  early imvolvement protecting civil liberties in NSW see Through the World's Eye, chapter 8.
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on UNESCO’s Bioethics Committee, which in 1997 adopted the
isal Declaration on the Human Genome and Human Rights.”® The
£ Kirby’s international activities in support of human rights is long,
e combined effect of these engagements on his thinking is likely to
‘heen particularly siguificant at a time when he has been extending
gppfeciation of how much the commeon law can protect human rights.
¥ Extensive involvement with a range of international organisations
arious locations has exposed Kirby to global social issues that another
ge might conveniently ignore, Kirby’s friend Barry Jones says he ‘was
s struck by how interested he was in UNESCO and his eagerness to
part of it’. Jones thinks that it was Kirby’s ‘exposure to international
ience’, particularly through UNESCO but also in other capacities,
s his work for the OECD, the ILO and in Cambodia for the UN,
fich ‘had a considerable impact’ on the development of his thinking.
ummarises the impact of this experience on Kirby’s thought thus:
central element is that he begins with the premise that everything in
niverse, society or human experience is linked in some way and that
an’t really understand our own situation, or locality without full
erstanding of the world generally.”** This dynamic world outlook is

thing Jones says Kirby shares with Lionel Murphy, whose influence
pon Kirby was profound, if not always immediately apparent. Jones says
jat.‘the emphasis of their shared view is the concept of law as a dynamic
ation, a reality shaped by and reflective of the changing nature of
{ety, its composition and priorities’. Such change means particular
¢5 ‘cannot be determined simply on the basis that if the legislation is
it on an issue then courts ought to make no determination’. For Kirby,
¢ Murphy, ‘the nature of the statute law does not determine where the
“begins and ends, it’s simply one of a number of factors to be taken
ito account’*® The key point is that a statute or the Constitution of a
ntry must be interpreted in a changing global context. Kirby has
ed that Anthony Mason has promoted this ‘dynamic’ view, that the
nstitution ‘is bound to be read in changing ways as time passes and
mstances change’, so it is the current ‘world of globalism and
egionalism’ that ‘requires adaptability and imagination’ in order for the
ontemporary meaning of an old text to be ascertained.>® While the range
Kirby’s international experience is unusual, the need for a dynamic
iew is now more accepted than it was in Murphy’s time. Indeed, when
irby gave the inaugural Lione]l Murphy Memorial Lecture in 1987 he

*Kirby entry in Who’s Who in Australia 2002, Information Australia, Melbourne, 2002, p 1071,
Interview with Barry Jones, Melboumne, 7 Tuly 2003.

*Interview with Barty Jones, Melbourne, 7 July 2003.

ichael Kirby, ‘Constitutional Interpretation and Original Intent; a form of ancestor worship?’,
2ourne University Law Review, vol. 24, 2000, pp 6, 14. Mason himself says Deakin had a dynamic
ew: “Deakin’s Vision, Australia’s Propress’, The Alfred Deakin Lectures, ABC, Sydney, 2001, p 5.
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:4 he had initially thought Murphy’s use of international law to clarify
the common law was ‘erroneous’, since he accepted the orthodox
‘that ‘international law was not part of the domestic law unless
e fically incorporated as such by a valid statute’. Yet Kirby soon saw
aluc_'_in Murphy’s attempts to bring the Australian legal system ‘into the
+iessity of harmony with those of others”.>” The time when he did so
vely corresponds with the growth of his comparative insights and
ternational experience, which extended his role as a law reformer.

trapsformation of a reluctant law reformer

Kirby's enduring impact upon law reform in Australia has been
alleled by the continuing development of his views as a law reformer,
oie is a little irony in this mutual transformation given Kirby’s open
lections about the circumstances of his initial reluctance to accept
rphy’s demand that he become the first head of the Australian Law
form Commission. While the demand was backed up with glasses of
mpagne, Kirby says his first ‘reactions were those of a typical lawyer.
Law reform. Law reform! Aren’t things bad enough as they are?™, but
s caution about the need for new laws soon abated.*® Another important
1fluence on Kirby’s approach to law reform was his great law professor,
gliils Stone, whose confidence and respect he had earned when working
ith him as a ‘minor collaborator’ in the 1960s.* Soon after taking over
head of the Law Reform Commission, Kirby was questioned publicly
Stone about his philosophy of law reform. The professor was hardly
pressed. As Kirby later recalled, when Stone ‘found that my answers
etrayed ... an unhappily large concentration on practical achievements
1 actual law-making, he responded with noticeable despair mixed with
healthy serving of disappointment’, Kirby saw this critique as ‘a healthy
rective to my own ambitious desire to prove that the Law Reform
ommission was useful to the Federal Parliament and productive in its
ervice’. Yet Stone’s admonition was a direct challenge to Kirby’s future,
ince he ‘terminated his interrogatories with the melancholy comment:
One day, perhaps, thé Commission will have a chairman who sees its
le in & more challenging way. Alas, that will not be you.””*® Kirby was
:stung by this reproof by so honoured a teacher’, yet he accepted that
‘Stone’s harsh words were timely for me’. He was ‘naturally propeiled

Michael Kirby, Inaugural Lionel Murphy Memorial Lecture, University of Sydney, 28 October
987,_ reprinted as ‘Murphy: bold spirit of the living law’, no date, pp 8, 9.
4zoé\glchae1 Kirby, ‘The Law Reform Commission and the essence of Australia’, Reform, issue 77,
¥ ,p 60,
" Michael Kirby, ‘Julius Stone and the High Court of Australia’, UNSW Law Josrnal, vol, 20 (1),
9‘»;;; P 240, This assistance concerned the ‘great gulf® between reality and propaganda in Russia.
“Thid, p 241,
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ée_per reflection upon the relationship between the Law Reform
on and Parliament and the resolution of the tension between
utility and conceptual boldness”.*" Kirby’s initial reluctance as a
<former was soon replaced by continuing reflection about the scope
suring that legal change would not lag too far behind social change.
- agsisted in this transformation by working with ‘a powerful team’
teformers, committed to promoting a new ‘harmony’ of change.”
soon claimed that bold law reform was needed to fill the ‘institutional
' that had been created by ‘the refreat of the creative judiciary and
riresponsiveness of the legislative bodies’.*> In 1983, Kirby stressed,
<iding controversial social issues, that ‘unless' Parliaments are given
ey are likely to put these issues to one side’.* Later as a judge he
d for judicial law reform. In 1988 he argued that, because ‘there has
general retreat from confidence in the ability and inclination of the
slatures to face up to’ critical social issues, ‘there is an obligation on
ges who, after all, are sworn to do justice according to law, to face
e responsibility to develop the legal system’,” He emphasised the
urgency of law reform, and the need for judges to respond dynamically.
‘When describing the approach that the Law Reform Comumission
ted to the task of promoting change, Kirby said its methodology ‘was
stinctively Australian’, characterised by public hearings and use of the
to involve ordinary citizens in developing proposed changes.*® He
that ‘in the process of legal change, the poor and the powerless are
an disadvantaged’, and saw the Law Reform Commission as providing
titutional voice’ that could help to overcome discrimination. Kirby
ented with regard to his own experience of discrimination based on
exual orientation, that while taste of ‘discrimination in life’ is ‘bitter’, it
give you a special strength to make sure, when you can, that others
not suffer wrongs through law’. He knew ‘that equal justice under law
1. aspiration yet to be realised in Australia’, and said acknowledging
eed to end discrimination ‘goes to the very essence of what it should
fo be an Australian’.*’ Tt was in responding to this need that the Law
m Commission had to search beyond Australia for comparative and
tional solutions to common problems. The International Covenant

id,

irby, ‘The Law Reform Commission and the essence of Australia', p 60, acknowledging the roles
eth Evans, Gerard Brennan, John Cain, Alex Castles and Gordon Hawkins.

ithy, Reform the Law, pp 12, 31, 46.

ichael Kirby, Morality and Law: Old Debate, New Problems, Tenth Walter Murdoch Lecture,
13 September 1983, Murdoch University, p 16.

ichael Kirby, interviewed in Garry Sturgess and Philip Chubb, Judging the World: Law and
olities in the World’s Leading Courts, Butterworths, Sydney, 1988, p 369,

‘Kirby, ‘“The Law Reform Commission and the essence of Australia’, p 60.

Kirby, *The Law Reform Commission and the essence of Australia’, p 61.
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vil and Political Rights was linked to the Law Reform Commission
ate, although Australia ratified that covenant only several years after

n considering proposed reforms the Commission was obliged to look
14t international covenant and see whether the proposals measured up
%'international human rights standards. This was the first of three lessons
‘tiat he learnt from his time with the Commission, the need to be regularly
re of international human rights law. The other two lessons were the
ortance of comparative experience in seeking solutions to common
“ilemmas, and the need to conceptualise fundamental principles when
an rights are concerned, not see a particular issue in isolation,”
ether these lessons helped turn Kirby into a powerful law reformer.
By applying the insights of these lessons while with the Commission and
bsequently, Kirby has attempted to help overcome the partial isolation
FrAustralia from the international human rights movement, resulting
from parochialism and the lack of any regional human rights institution,”
». Two broad issues addressed by Kirby and his colleagues at the Law
Reform Commission have had enduring significance for his approach to
ice. The first concerns the need for legal pluralism in a diverse society
specifically for appropriate recognition of Aboriginal customary law.
s was probably the largest, longest and most controversial topic that
Commission investigated during Kirby’s time there, although he was
harge of it only for two years and the eventual report was completed
/0. years after he left the Commission.”® Kirby noted that recognizing
riginal customary law required ‘some fairly important decisions
sout the nature of law, the rights of the white majority to enforce its rule
ofi: the indigenous minority, the tolerance of legal pluralism and the
ciples that should guide the Australian Parliament in establishing a
new relationshi? between the Aboriginal and non-Aboriginal inhabitants
he country’.”! Kirby accepted that the Commission was “unlikely to be
able to offer answers’, but he said ‘we are at least beginning to ask the
ght questions’. He carefully and extensively outlined the argument that
'it'is now too late, if ever it was possible, to recognize and enforce the
ditional laws’ of indigenous people within Australian law, reviewin
veral reasons why the anthropologist T.G.H. Strehlow held this view.”
Déspite great respect for Strehlow’s knowledge, Kirby seemed ultimately

.dimcrview with Justice Michael Kirby (video).

id,

Law Reform Commission, Report No31, The Recognition of Aborigiral Customary Laws, (two
;v'lolurlnes), AGFS, Canberra, 1986. Professor John Crawford oversaw completion of the report,

2 Kirby, Reform the Law, p 21.

Tbid, p 126,

+. Ibid,, p 125, This chapter of Reform the Law was based on a longer article: M.D. Kirby, ‘T.G.H.
Strehiow and Aboriginal Customary Laws', Adelaide Law Review, vol. 7 no. 2, January 1980,
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“vinced by ‘this despairing viewpoint’, His brief response expressed
ce of his dynamic view of law, seeking answers across horizons:

No legal system in the world stands still as the community it
governs changes. Just as our legal rules change, so we should

xpect Aboriginal laws to change and adapt. Whilst rejecting
opplGSoIVB elements, out of keeping with today’s society, we may
till find in Aboriginal traditional law answers that will restore
jcceptable social control to at least some Aboriginal communities.
Indeed, in scrutinizing the firm basis for the healthy functioning of
Aboriginal society, we may find answers to some of our own legal
and social problems.

cosmopolitan perspective was eventually reflected in the report of
‘ommission, which made extensive recommendations for recognition
‘Aboriginal customary law in accordance with the covenant on Civil
olitical Rights, especially article 27 concerming the rights of ethnic,
nguistic and cultural minorities.” Although the Commission presented
posals, which it considered ‘suitable for immediate implementation’,
as still been no legislative response, let alone any consideration of
prospect for cross-cultural scrutiny that Kirby raised 20 years ago.*®
lack of response is the clearest example of institutionalised paralys1s
tructing law reform, a problem that Kirby has regularly emphasised.”’
The second enduring issue that Kirby highlighted while head of the
Reform Commission is the impact of science and technology, which
has viewed as comprising ‘probably the most dramatic and insistent
es of change in our time’.*® Kirby’s main point has been that ‘science
f echnology are advancing rapidly and without ‘a new institutional
onse including legal reform ‘we must simply resign ourselves to
emg taken where the scientists’ and technologists’ imagination leads’.’
ontinuing attention to the need for awareness of scientific changes is
ther aspect of his dynamic approach to social issues. Barry Jones says
at ‘erby s central thinking is to say if we are part of that dynamic
cess ourselves we cannot be indifferent to what’s going on not only in
othér legal systems but also in science and technology, such as the
gefietic revolution’.® % Kirby has played a prominent and contmumg rolein

Kirby, Reform the Law, pp 125-6.
Reform Commission, The Recognition of Aboriginal Customary Laws, vol. 2, pp 208-9. The report

ysed comparable jurisdictions such as Papnia New Guines, the USA, Canada and New Zealand,
Thid, p 242, noting that *continuing review should take place, to enable changes to accw’,

.D, Kl.rby, ‘Uniform Law Reform: will we live to see it?’, Spdney Law Review, vol, 8 no. |,

Tmary 1977, p 1.
Y, Reform the Law, p 8.
2id., p 238, For a similar view about “The Humen Genome’, see Through the World’s Eye, p 42.
Interview with Barry Jones, Melbourne, 7 July 2003,
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helping generate adequate international legal responses to this revolution.

§ interest in the social and legal implications of scientific changes is
her similarity with Murphy, who had a long and ‘abiding fascination
iy science and technology’, and what Kirby describes as ‘a conviction
{hat rationality would ultimately triumph’, including an open attitude to
“nge that is ‘perhaps’ more common now than in the 1980s%! At that
s Kirby was already highlighting the need for a radical reconsideration
i¢ implications of scientific change for the adequacy of human rights
2s. While emphasising the importance of existing conventions, he
ed in 1987 that people professing ‘an interest in human rights should
‘fift their sights from the catalogue of concerns of the seventeenth-century
ophers — important although they still are — and interest themselves
new challenges which science and technology present today”.®? He
oted then the problems posed by ‘the deranged terrorist or determined
sckmailer having access to nuclear material’, and the challenges raised
i ‘biological manipulation’ for the guarantees of human dignity stated in
niversal Declaration of Human Rights.®® This aspect of what Jones
als Kirby’s ‘passion’ for reform and his ‘extraordinary willingness to
ot"out there and play that educative role’ illustrates how far he has left
d his initial cautious beginning at the Law Reform Commission.”
ith the issue of customary law, Kitby’s principal concern has been to
sire that old statutes and international human rights conventions are
wed in terms of changing social realities, not mechanically applied.
While extensive work promoting law reform in Australia Ied him to adopt
an approach, it was a learning experience in India that developed it.

irning from Bangalore: human rights jurisprudence

" In February 1988 Kirby was invited as the only Australian to attend
lloquinr of senior judges from Commonwealth countries and also the
SA convened in Bangalore, India, by his friend P.N. Bhagwati, former
tief Justice of India.®® Kirby has described this meeting as constituting a
cond awakening’ in his appreciation of the significance and relevant of
fiternational human rights norms for a judge’s role in a modern society.®
pite his already extensive involvement in international education at

ichael Kirby, review of Jenny Hocking, Lionel Murphy: a Political Biography, Australian Law
,vol, 72 no., 2, Febroary 1998, pp 162-3.

Aichael Kitby, “Human Rights and Technology: A New Dilemma®, University of British Columbia

Review, vol, 22 no. 1, 1988, p 126,

id., pp 132, 140-1.

terview with Barry Jones, Melbourne, 7 July 2003.

icipants are listed in an appendix to M.D, Kirby, ‘The Role of the Judge in Advancing Human

by Reference to International Human Rights Norms’, Australian Law Journaf, vol. 62, July

p $31-2, summarising the discussion. No participants attended from Canada or New Zealand,

1 intterview with Michael Kirby (video).
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me, he says that before this meeting he ‘was certainly a sceptic’
regard to the possibilities for applying international human rights
a country like Australia with a legal system which ‘seems always
b{ible’ to ‘insularity”.”’ Kirby says what the Bangalore meeting ‘did
o €Xpose me toﬁthe fast d.eveloping jurisprudence of international
Aan rights norms’. ¥ The timing of the meeting was undoubtedly very
rtant in his ‘conversion’ from sceptic to sagacious proponent of the
ce within Australia of international human rights jurisprudence, an
oach which he saw as taking ‘on an urgency and greater significance
¢ world today’ A Kirby returned from Bangalore committed to the
v that ‘judges must do their part, in a creative but proper way, to push
ard the gradual process of internationalisation’ which had developed
._fespect to human rights since 1945 and which seemed then, in the
-1980s, to be gathering momentun.° He was able to promote such a
w effectively in Australia and abroad in the years after the Bangalore
ieeting because the principles agreed there crystallised his views about
e-scope for judicial activism in an increasingly inter-connected world.”
is presentation to that meeting he noted that some judges in Australia
ere beginning ‘belatedly’ to follow a practice already adopted in other
risdictions such as England, India, Sti Lanka, Canada and the US.™ He
s well aware of the hurdles that adherents of the domestic application
f international norms would have to overcome, and referred particularly
10 ‘latent xenophobia’ as such a problem.” Yet he thought it obvious that,
M];'en exercising the scope for discretion, ‘the judge should normally seek
 ensute compliance by the court with the international obligations of the
risdiction in which he or she operates®.” He claimed, repeating his view
‘of the responsibility of judges to adopt a dynamic view of their role, that

There is no getting away from the fact that, in important decisions
on human rights, the courts have frequently cut the Gordian knot
where the legislature and the executive have lamentably failed to
do so. It is in this sense that, by its dialogue with the people and the
other branches of government, the courts can become a kind of
“political conscience” of the community which they serve.”

 Michael Kirby, *“The Australian Use of International Human Rights Norms: From Bangalors to
Eaﬂ;‘ul - a view from the antipodes’, UNSW Law Journal, vol, 16. no. 2, 1993, pp 364, 365,
Ibid,, p 365,
:z Toid., pp 364, 374,
" Thid., pp 374-5.
Kirby, Through the World's Eve, p 109, says ‘informed observers have come to understand that
?_?me measure of judicial activism is not only penmissible but is traditional in our system of law'.
Kirby, ‘Role of the Judge’, p 516.
y Bid,, p 523.
s Ibid,, p 525,
Ibid, pp 526-7.
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When summarising his conclusions at the time of the Bangalore meeting,
y argued that in a rapidly changing world ‘it behoves the judiciary to
ggle for release from a too narrow and provincial conception of its
1e-and duties’. He thought ‘cases do present themselves where judges
tan-opt for an internationalist approach to the issues before them’, so he
dered that international human rights treaties constitute ‘part of the
f the world we live in’, even ‘where domestic law does not bind us
‘apply them’.” These views reflected Kirby’s cosmopolitan outlook on
smporary life. He emphasised that “in the world after Hiroshima, all
cated people have a responsibility to think and act as citizens of the
1d’. Despite much ‘resistance from hide-bound provincialists’, Kirby
eved the ‘act of will’ required for judges to ‘place domestic law into
aternational setting ... will happen’ gradually, even in Australia,”

~ In the early 19903 Kirby’s optimisin about such change was soon
firmed. Although he says for a while he ‘felt somewhat lonely in the
ecution of the Bangalore cause in the Australian courts’, his isolation
iis respect did not last. Kirby says ‘by about 1991 the tide of judicial
n in Australia began to change’, with more colleagues in the NSW
ouit of Appeal accepting his human rights jurisprudence, and implicit
pport for his practice from a former High court judge, Ronald Wilson,
ho previously favoured a narrow view of the external affairs power.”™
g ‘breakthrough’ for the Bangalore cause came, in Kirby’s view, with
ultimate Mabo decision in 1992, when the High Court ‘pointed the
o the future development of the Australian common law in harmony
developing principles of international law, just as the Bangalore
iples had suggested’.” Kirby has repeatedly quoted the key passage
e leading judgment of Brennan (endorsed by Mason and McHugh),
g that ‘international law is a legitimate and important influence on
evelopment of the common law, especially when international law
ares the existence of universal human rights’ *® He emphasises the
nificance of Australia’s acceptance of the First Optional Protocol to
¢ International Covenant on Civil and Political Rights enabling people
stralia to complain to the Human Rights Committee which monitors
15 treaty when no domestic remedy has been provided for human rights
ses. Although this complaints procedure is incredibly time-consuming
the best outcome is only a recommendation from the Committee for a

:3bid., pp 529-30.
Thid;, p 530.

Y, 'The Australian Use', pp 384-5.

pp 384, 385-6.

abo and Orhers v Queensiand [No 27,175 CLR 1 at p 42, quoted in ibid., p 386, and in Michael
1by, “The Impaot of International Human Rights Norms: ‘A Law Undergoing Evolution”’, Western
Ustralian Law Review, vol, 25, July 1995, p 35; end in Through the World's Eye, p 137,
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1o domestic legislation, Kirby sees this as an important part of the
s of overcoming the separation of domestic and international law. -
“nistically, he suggests that this transcendence of narrow nationalism
“4nevitable’ process so that ‘if a domestic law is measured and found
Ating, a country must bring itself into conformity or be revealed as a
re participant in human rights “window-dressing””.*! Within five years
the Bangalore meeting Kirby was heartened by ‘the rapid progress’ of
n rights jurisprudence in Australian law. He considered this ‘all the
‘remarkable’ because of ‘the high conservatism of the judiciary’ here
the features of provincialism which are almost inescapable in a legal
stem now largely isolated from its original sources’ of development, as
1'as the weak constitutional protection of human rights in Australia
the complications of federalism.” By the mid-1990s Murphy’s basic
sson, that guidance should come not from what Kirby called ‘disputable
quarian research’ into old English decisions but rather from relevant
ernational treaties which Australia is obliged to uphoid, seemed finally
‘have been accepted, even by some of those who had scomed Murphy.®
hile Kirby says ‘self-satisfaction and complacency’ are ‘emotions alien
my character’, he observed on the eve of moving to the High Court that
ven. one conservative Sydney barrister had ‘been known of late to cite
ternational human rights norms in support of his opinions’.* It seemed
could look forward to more respect for human rights jurisprudence.

~ Whenreviewing a book on the rights of subordinated peoples at the
me of his elevation to the High Court, Kirby made two interesting points
f criticism that have implications for his cosmopolitan perspective. First,
noting that the substance of the book derived from a 1988 conference but
e impact of recent events (including the Mabo decision and the demise
fapartheid in South Africa) had been ignored, he questioned the editors’
opeful suggestions’ of optimism because the book lacked an analysis of
international developments (such as the draft Declaration on the Rights of
Indigenous Peoples) which might have shown how subordinated peoples
¢an be freed from state oppression. He commented that ‘being an optimist
the face of many of the problems revealed in this book may require
gither foolhardiness or a leap of faith about humanity’s ultimate destiny’.
Second, Kirby expressed regret that papers on Maori rights given at the
conference had ‘for unexplained reasons, been deleted’ from the book. He

;; Kirby, “The Impact of International Human Rights Nomms*, p 43.
-7 Toid., p 391, Kirby has noted the irony of Australia’s increasing isolation from English law at a time
: ghen the latter is increasingly being brought into conformity with infernational human rights norms. ©
Kirby, “The Australian Use’, p 380, quoting his 1988 judgment in Jago. Kirhy notes his approach
Wyas not supported in that case by Justice Sammels, but then refers to ariother NSW case in which it was,
- M.D. Kirby, Farewell speech, Supreme Court of NSW, 2 February 1996, Australian Law Jowrnal,
vol. 70, April 1996, p 272; Michael Kirby, ‘The Austrakian Constitution — A Centenary Assessment’,
*“Monash University Law Review, vol 23 ne 2, 1977, p 231.
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is was ‘a shame because there is no doubt that, despite obvious
‘ailings; the New Zealanders have done rather better in their dealing with
boissues than have most other settler societies’, particularly due to
success in securing a treaty and legal recognition of their rights’.%
ec years later, when speaking in New Zealand, Kirby suggested that
{heispecial treaty position’ of Maori ‘in the polity of New Zealand would
siot niecessarily be an impediment to New Zealand’s future association
: Australia’ in some form of trans-Tasman union, Indeed, he pointed
Yhat ‘there seems little doubt that in the matter of the treatment of its
gigenous peoples, Australia could benefit from closer acquaintance
hithe New Zealand story’ * In the intervening years Kirby had cause
emper his optimism about human rights jurisprudence in Australia.
Whereas in 1996, in his first lecture honouring Anthony Mason’s judicial
jorphosis into the leader of a reforming High Court, Kirby declared
ldly that ‘all Justices now reveal an awareness’ of international human
nights and ‘a new sensitivity to the position of the indigenous peoples of
tralia’, when the lecture was reprinted in Through the World's Eye in
00 this claim had disappeared, for reasons which deserve explanation.87
The explanation involves an assessment of Kirby’s isolated position in
rhaps the most important test case for the Bangalore cause, which was
artinyeri case concerning the Hindmarsh Island bridge legislation.

. This controversial case raised major questions concerning the five
‘oad aspects of Mason’s legacy for ‘the future’ of Australia that Kirby
s highlighted. These areas are: Australian character, democracy, human
ghts, policy and society. Kirby said the High Court that Mason left had
mbraced the principle that the people of Australia are ultimatelg' the

foundation for the legitimacy of the Australian Constitution’.*® The
urt had rejected ‘simplistic notions of déemocracy as involving no more

ichael Kirby, review of Oliver Mendelsohn and Upendra Baxi eds, The Rights of Subordinated
Pey ples, Oxford University Press, New Dehii, 1994, Australian Law Journal (check printed source) at
Tttgfwww. [awfoundation.net. aw/resonrces/kitbv/papers/19960411 bralj.htm] Kirby also mentioned

e aumber of Maori, their assertiveness towards the British colonisers and ‘the respect which many of
the colonisers felt for their established social structures’; while the last factor is historically contingent
d largely absent from New Zealand law for a century afler the end of the 19% century land wars), the
er primary factors aze all related to the principal point about the Treaty of Waitangi, which although
g!sec]a:ed a nullity by New Zealand’s highest court in 1877 did a century later achieve renewed respect,

Michael Kirby, ‘Trans-Tasman Union — was Sir Douvglas Greham rght?’, Rudd, Watts and Stone

Public Lecture, Grand Hall of Parliament, Wellington, New Zealand, 19 August 1999, available at
Jhgtp'ffwww.1awfoundation.gel,aulresourceﬂkjrbylgapers/ 19990819 transtas.htm! Kirby wondered
hether it is ‘the very similarity of Australia and New Zealand’ that makes ‘boid achieverents’ (like
:I;_ose made in creating regional human rights institutions in Europe) impaossible or disregarded here.

- Michaet Kirby, ‘Sir Anthony Mason Lecture 1996: A F Mason — from Trigwell to Teoh', Melbowrne
gniversiorl.aw Review, vol. 20, 1996, p 1102. Cf. Through the World's Eye, p 124.
> Kirthy, Through the World's Eye, p 124. Cf. ch 12, an abridged version of Kirby's 1997 Deakin
hiversity Law School Qration, 22 August 1997, published in the Deakin Law Review, vol 3 no 2; and
Lirby, “The Role of the Judge', p 519: ‘the legitimacy of the constitution is normally traced nowadays
16 the will of the people who live under it'.
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niajoﬁty votes in Parliament intermittently elected’, it was willing to
rpret Australia’s constitutional and legal principles in the ‘setting’ of
ter ational human rights developments, and it was open about deciding
sues of “judicial principle and policy’ in a dynamic ‘society that is
singly complex and affected by technological change and by a
snging population with new and different ethnic, religious and cultural
e at:ives’.89 The key issue that arose in the Kartinyeri case concerned
Hether section 51(xxvi) of the Constitution, as amended by a massive
ote in the 1967 referendum, permits racist legislation specifically
st Aboriginal people. Kirtby had noted 20 years previously that ‘the
lared aim of the Constitution Alteration (Aboriginals) Act 1967 was to

décl X - X
move any ground for the belief that the Constitution of Australia

Ye it possible for the Commonwealth Parliament to enact special
Ss for these people’.* In 1998, he was the only High Court judge to use

aid it ‘speaks to the international community as the basic law of the
‘Australian nation which is a member of that community’ 5! Pointing out
at racist laws introduced in Nazi Germany and apartheid South Africa
‘provide part of the context’ in which the Australian Constitution must
w be read, Kirby said there was no place ‘in late twentieth century
stralia’ for a view of the Constitution that ‘supports detrimental and
versely discriminatory laws when the provision is read against the
history of racism during [the 20™] century and the 1967 referendum in
ustralia intended to address that history’.”? Because the meaning of the
e power’ in the Constitution is clearly ambiguous, the contemporary
meaning of the Constitution must be read in line with, not in opposition
0, Australia’s international obligations. Since the clearest principle of
international human rights law, endorsed by Australia, is ‘the prohibition
etrimental distinctions on the basis of race’, Kirby said ‘the purpose
of the race power’ must now only be beneficial, not adverse and racist.”®

¢ In the year before being appointed to the High Court Kirby argued
that courts in Australia, like in New Zealand and England, had cautiously
‘begun to edge towards a new technique appropriate to the coming
millennium’.** By the time the millennium arrived the new world outlook
of Australian courts seemed pot to have lived up to Kirby’s expectations.

9: Kirby, Through the World's Eye, pp 124-5.
- Kirby, ‘Syehlow and Aboriginal Customary Laws’, p 177,

" Kartinyeri v Commonwealth 195 CLR 337 at p 418, per Kitby J.
; Tbid., pp 416-7.

9‘ Ibid,, pp 417-9.

i Kitby, “The Impact of International Human Rights Norms', p 45,
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view of his own judicial discretion in cases where human rights were
ed showed Kil‘by consistently applied the Bangalore Principles

Constltutzon), but also that he was the lone dissenter in two such cases
achiding Kartinyeri).®® Kirby may have been a bit surprised about this
at from the consensus that Murphy and Mason made, having become
tomed to the judicial acceptance of yesterday’s heresies. Although
hestill affirms the ‘inevitable’ nature of the end to national isolation that
he:Bangalore Principles endorse, it seems that Evait’s old words about
radualness, the extreme gradualness, of inevitability’ have returned
allenge his optimism.*® Indeed, by 2002 Kirby seemed resigned to
pt ‘the slow pace of change in the Australian democracy’, viewing
uggét Coombs’ ‘great sense of impatience’ with lost opportunities to
ciify Aboriginal injustice as ‘out of place’ for a person 50 experienced
bserving the procrastination of Australian politics.” Before Justice
audron retired, he joined with her in interpreting the reqmrements of the
e Title Act beneficially for Aboriginal peoples, agamst the view that
igenous customs cannot develop autonomously or the view that native
s a political problem that the High Court should just seek to shelve.”®
5y would probably say that is too soon to judge whether the cause of
angalore has suffered a major setback, since it was only in 1997 that he
first-‘extended to constitutional interpretation’ the principle of reading an
guous text in line with international law, He remains committed to
culating ‘a new way of thinking that is harmonious to the realities of
world’ hvmg on ‘this little planet’ where ‘we are all ultimately bound
ther’.” He rejects the ‘barren philosophy’ of ‘narrow nationalism’ as
1g opposite of my own’. % He views Australia as ‘no longer a historical
chronism or settler or purely European society’, which must come ‘to
with the challenges and opportunities of our geography and our
nal destiny’.'” And, knowing the history of adverse discrimination
Is deep in Australia, he looks for ‘other injustices to which we are still
érvious, or indifferent or which we do not yet see clearly’. 12 Kirby
ay have joined Murphy in splendid dissent, but he has enlarged society.

igh Johns, ‘Justice Kirby, Hunan Rights and the Exercise of Judicial Choice', Monash University
Rewew vol 27 no 2, 2001, pp 311-17,
ael Kuby, ‘Domesuc implementation of international human rights norms’, Australian Journal

man Rights, vol 5 no 2, Tuly 1999, p 120; Kirby, ‘Avstralian Constitution’, p 230 citing Evati in
Y Hush; Ex parte Devanny {1932) 48 CLR 487, 518,

ichael Kirby, *Surface Nugget’, Quadrant, vol 46 no 10, October 2002, p 55

via Yorta v Victoria 194 ALR 538, at pp 568-71 per Gaudron and Kirby JJ. -Cf Kartinyeri 195
7 at p 398 per Kirby J,

¥, ‘Domestic implementation’, pp 124-5.
by, “Mason Lecture 1996, p 1102,

ichael Kirby, Swearing in and weleome speech, High Court, Canberra, 6 February 1996

alian Law Jowrnal, vol 70, April 1996, p 275,
id.
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cgnélilsion: Kirby’s credo - ‘Speak up ... it’s later than you think’ 1%

1t is remarkable that someone with Kirby’s extraordinary passion . -
Scontributing to informed public debate has been the subject of so little
—formed critical analysis of his ideas. His ideas have been influential in
xvsfralia and abroad, yet given less public attention in recent years than
icious gossip about him personally. Kirby is not surprised by “uneven
iased’ media coverage, having claimed this reinforced a division at
ime of the 1999 republic referendum (which he opposed) between
wer income and rural groups’ and ‘a push by intellectual, well-off east
oasters, not necessarily to be trusted by the nation”.'® While he failed to
tify the implication of this comment, that intellectualism in Australia is
aphically distorted, Kirby’s public role for many years has been that
f.challenging ‘insufficiently critical’ and anti-intellectual beliefs among
ralian society.'®” He suggests that one reason for the pervasive nature
gsuch beliefs has been Australia’s ‘colonial history’ as a secondary not a
mary location, ‘only strong in that we were white, surrounded by a
spool of coloured people who were always threatening to take us
er. 1% Kirby would have been among those Australians least surprised
the reactivation in the new millennium of what he in 1991 warned was
spirit of intolerance that, mixed with the anti-intellectual stream of
stralia, will make an explosive and unsavoury concoction’.'”” Then he
d “time will tell” and remained ‘hopefully optimistic’, even suggesting
hat despite ‘resistance in Australian society to law reform’ he is ‘always
ptimistic’.’® A core reason for Kirby’s optimism has been his belief that
\ustralia cannot be separated from the influence of global developments,
iticularly increasing international attention to human rights, In 1991,
/hen the Bangalore cause began to.be appreciated in Australia, Kirby
aid Australian lawyers ‘must now face the prospect of international
crutiny of their system of laws’, having only ‘just begun the process of
iescaping the unquestioning capture by the ideas of the English legal

ik

al

2 Kirby, ‘The Intellectusl and the Law’, p 532,

" Michael Kirby, “The Australian Republican Referendum 1999 — ten lessons’, speech at the Faculty
fLaw, University of Buckingham, England, 3 March 2000, available at
- hitp:/wwrw lawfoundation.net su/resources/kirby/paners/20000302_referendum htmi The basic reason
r Kirby's scepticism about the republic is his denial of flaws in the Constitution (influenced perhaps
¥ his dynamic view of constitstional interpretation), but he has expressed regret that in debates about
form *the bolder dreams and broader aspirations have been cast aside’, as ‘constimtional imagination
-has been dampened down by gallons of Tipex® (a print remover for deleting references to the Queen).
: K;':by, “Trans-Tasman Union® speech,

Kirby, “The Intellectual and the Law’, p 526.
Ibid. For a remarkably similar analysis of Australian ambivalence by a leading Indian intellectual,
" See Ashis Nandy, ‘Foreword: the need to have inferiors and enemies’, in 1.V, D'Cruz and William
*Stecle, Australia’s ambivalence toward Asia, Monash University Press, Melbourne, 2003, pp 1-6,
Kirby, “The Intellectual and the Law’, p 531.

" Poid., pp 528, 531.
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. ,stem’l'og When some countries withdrew from human rights treaties at
:he m of the millennium, Kirby claimed that Australia remained, like
New Zealand, ‘usually’ a leader ‘in advocating basic human rights and
: R e s : . .
yman dignity’. " His optimism was evident in late 2000, when he said
;\usn-alia would be ‘one of the first nations’ to ratify the stadn;’tfz1 of the
intexnational Criminal Court; two years later, it was only the 75", ! Such
exuberant optimism reflects Kirby’s conclusion years before that ‘lawyers
must develop a greater sense of urgency’ because ‘our use of passing time
cericushy affects the future happiness of mankind’."* As he wrote earlier
still, ‘Tt is cold comfort to say that good ideas will triumph in the end.'’?

The main reason for Kirby’s sense of urgency is his dynamic view
of the world. He appreciates that without continual reform, social changes
will be distorted by powerful anti-social forces into directions harmful for
wuman tights. This perspective is evident in his active concern about the
implications of the genetic revolution for democracy. While viewing this
scientific change as producing knowledge that will ‘overwhelmingly’ be
‘to the benefit of humanity’, he is worried about the privatisation of this
knowledge for commercial benefit at the expense of creating a global
‘genetic divide’ between the powerful and powerless.'”* Such concem
also informs his strong belief that judges have the ‘potential to contribute
to the gradual movement of internationalisation, in rendering solutions to
common problems’.!"® Kirby’s image of the appellate judge, applied to
Murphy, is that of ‘a swimmer cast adrift in rough seas?®, facing waves of
work but still searching the horizon for the changing tide, and struggling
valiantly to make a ‘contribution to humanity’.''® While his contribution
has involved an extraordinary public role promoting international human
rights, it also reflects something beyond ‘the public record of the life of a
man’, which in his case is a childhood lesson from a visitor, that was ‘to
take the extra step’ and ‘offer the extra help’ to those in need, beginning
‘at home’ but extending to ‘our sisters and brothers in other lands’'?’.

‘% Michaei Kirby, “The New World Order and Humer Rights’, Melbowme University Law Review,
vol. 18 no. 2, December 1991, p 213. .
9 Michael Kirby, 'Human Rights — the way forward’, Pictoria University of Welfington Law Review,
vol. 31, November 2000, pp 708-9.
' Michael Kirby, *Australia Honours Two Champions of Human Rights for the Downtroddery’,
Launch of the Castan Centre for Human Rights Law, Monash University, Melbourne 31 October 2000,
httovfwww lawfoundation net.aw/resources/kirhy/papers/2000103 1 castan html
::i Kirby, “Humsan Rights and Technology: A New Dilemma', pp 144-5,
M.D. Kirby, ‘Reforming the law’, in Alice Esh-Soon Tay and Eugene Kamenka eds, Law-making

in dustralia, Edward Amold, Meiboumne, 1980, p 69.
1:: Kirby, ‘Genomics 2nd Democracy’, pp 5, 8, 9, 15.
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