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CENTENARY OF THE HIGH COURT - A CAUSE FOR PRIDE BUT NOT COMPLACENCY

Michael Kirby*

I can remember the first time I became aware of the existence of the High Court of Australia.  My grandmother had remarried in 1948.  Her new husband had won the military medal in the Great War.  But he became disillusioned and embraced communism.  A finer man I never met.  The new Menzies Government, elected in 1949, promised to outlaw communism.  The law passed by the Federal Parliament imposed restrictions on the civil rights of communists.  Dr Evatt challenged the law in the High Court.  I remember the day that the Court, with only Chief Justice Latham dissenting, struck down the law as unconstitutional.  A great burden lifted from our family.  It was a curious feeling.   A far away group of judges, without the benefit of a Bill of Rights to help them, held that the law was incompatible with the Australian Constitution.  The decision was the more remarkable because, at virtually the same time in the United States, the Supreme Court, by majority, had upheld similar legislation as valid.  It had done so, despite the stirring language of the First Amendment promising freedom of speech and freedom of association.  


Not every decision of the High Court over the course of the century since its establishment has been as wise and noble as that in the Communist Party Case of 1951.  But with a few exceptions, when the Court has been faced with major challenges, it has normally come to the conclusion in the end that advanced the interests of the nation and the rights of its people.  


In 1921, the Court upheld in the Engineer's Case an approach that upheld the powers of the Federal Parliament under the Constitution that undoubtedly strengthened the creation of Australian nationhood.  In the 1930s, in Henry's Case, it found a way, through the external affairs power, to permit Australia to take an effective part in the growing moves towards the building of international law.  During the Second World War, when the survival of Australia was at stake, the Court gave an ample interpretation to the defence power.  At the end of the War, in the Banking Case of 1948, it struck down Mr Chifley's dream of nationalising the private banks.  In 1951, in the Communist Party Case, it upheld the rule of law, even for the protection of an unpopular minority roughly equivalent to today's terrorists. 


The list goes on.  It continues right up to the present time.  In 1992, in the Mabo Case, the court overruled more than a century of land law.  It held that the rights of the indigenous people of Australia to land had survived the acquisition of sovereignty over Australia by the British Crown.  In the Wik Case of 1996, the logic of the Mabo decision was extended to indigenous people living in the vast areas of the pastoral leases that cover a great part of the continent.  Every settler society is readjusting its laws to provide greater respect to the rights of indigenes.  The key used by the High Court to unlock the door to permit this re-expression of the common law points us to the future.  Justice Brennan explained that the old law was fundamentally inconsistent with universal principles of international law forbidding legal discrimination on the grounds of race.  At the end of the century, the High Court was therefore pointing to the need to reconcile our strong legal system with the basic principles of universal human rights.


Whereas at the beginning of the twentieth century, Australia had been no more than a group of British colonies, by the century's end the High Court found that, for constitutional purposes, Britain was a "foreign power".  Its citizens were not entitled to sit in the Federal Parliament, an idea that would have astonished the founders of the nation in 1901.


It would be wrong to suggest that the High Court never made a mistake or took a wrong turning.  The many dissenting opinions (including some of my own) indicate strongly held differences about this or that topic.  In its early days, a number of the Court's decisions reflect the attitude of racial superiority that was evident in the White Australia Policy.  The resistance to unwanted immigrants is nothing new.  Sometimes, as in its decisions on the Federal power over excise duties, the prohibition on restrictions on interstate trade and the implications protective of the independence of the judiciary, the Court has taken decades to reach a clear set of principles.  But given the repeatedly proved near impossibility of amending the text of the Constitution by the formal process of amendment by popular referendum, it is as well that the High Court has found in the language of the Constitution the means to adapt to rapidly changing times.


Although interpreting and defending the Constitution is the most important function of the High Court, its role as a general court of ultimate appeal for the entire nation stamps on the Court a character that is missing in the Supreme Court of the United States.  By its decisions, the High Court, now the sole final court of Australia authoritatively establishes the law applicable from one side of the nation to the other.  Having a single national common law is a great advantage both in economic and social terms.  It contributes to the general success of the Australian national experiment.  


Even in my own lifetime, I have witnessed in the law great changes that have enhanced freedom in Australia.  Many of them have been declared or applied in decisions of the High Court.  The rights of Aboriginals, of women, of ethnic minorities, of homosexuals and others are safer in Australia than most other countries because of the existence of independent courts with constitutionally guaranteed connections to the High Court.  The Australian Constitution if the fifth oldest continuously operating national charter in the world - after the United States, Sweden, Switzerland and Canada.  The High Court takes its place amongst the great courts of the world.  No one doubts the independence of its judges.  Whatever differences they hold in particular case, all are dedicated to the rule of law and the equal administration of justice.


Over the century since its establishment, the High Court has seen many innovations.  The establishment of its own Court building gin Canberra, symbolically close to, but apart from, the Parliament and administration saw a great period of legal innovation during the years that Sir Anthony Mason was Chief Justice.  Old rules of law, found to be unclear or out of keeping with contemporary values, were re-expressed.  This is the way, in common law countries, the law is sometimes renewed.  After such periods, it is not uncommon to see times of consolidation when change is resisted.  But the capacity of the Australian legal system to renew itself cannot be doubted.  That is part and parcel of our legal system.


The Court has embraced new technology in ways that lead the world.  Suitably for a country of continental size, the judges sit in Canberra to hear applications for leave to appeal by videolink.  The images of lawyers and the parties appearing in a courtroom in Darwin, Perth, Brisbane or Hobart are flashed on the screens in the Canberra courtroom.  The decisions of the Court and transcripts are posted on the Internet virtually instantaneously.  It seems inevitable that the future will include radio and television broadcasting of the Court's proceedings.  I do not exclude the possibility that one of the judges in the future will explain in simple terms the decisions of the Court as they are handed down.  Adaptation to new ways and new values is part of the genius of the law, although some of its practitioners need to be dragged kicking and screaming to accomplish the change.


If all of this appears a case of hubris and cloying self-satisfaction, it should not be.  The large numbers of litigants in person coming to all courts, including the High Court, illustrates the institutional failures of the way we organise legal services to provide affordable assistance to those who need and deserve it.  Whilst criminal legal aid has been improved since the High Court's decision in the Dietrich Case in 1992, civil legal aid in family law, for refugees and representation in criminal appeals is by no means guaranteed.  There are still people who miss out in the law in Australia.  The law itself is often needlessly complicated.  There is still much injustice in legal rules.  Despite the illusion created in the movie The Castle, the High Court is not able to solve every problem and cure every injustice.


The attacks on the Court and on individual judges by people who should know better undermine the rule of law.  The lack of proper coverage of the Court's work, including informed criticism, in the media is a depressing feature of the superficial world of infotainment.  Like every human institution, the Court has its faults.  But when measured in the scales of Australian history, it can be said that it has served the nation well.  It has defended the principle of legality which is the alternative to brute force and the rule of money or influence.


What changes can we expect in the next hundred years?  Will some decisions be made by intelligence machines?  Will judges be spared the humdrum routine so as to concentrate on more and better decisions?  Will those decisions be expressed in a simpler, clearer way?  Can we be sure that efficiency and technology are compatible with the will to do justice according to law?  Can we continue to get by without a national Bill of Rights?  Will international law and courts replace the proud national institutions and if so at what cost?


Looking backwards obliges us to look forwards.  When the seven current Justices of the High Court file into the Banco Court in Melbourne tomorrow their thoughts, inevitably, will be with the foundation judges who created the Court exactly 100 years earlier.  But when the speeches and plaudits are over, they will return to the busy work of upholding constitutionalism and law throughout Australia.  The future beckons.  It presents dangers but also opportunities to do better in the never ending quest for true justice under law for all people.  Law, you see, in the end is not enough.  Sometimes law can oppress - as it did my grandmother's new husband in 1950 and many Aboriginals, women, immigrants, gays and others before and since.  That is why we allow but an hour for ceremonial congratulations.  When the hour is up, the challenges of the second century of the High Court of Australia begin.
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