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Obiter Dicta:
Justice Kirby thank you for availing for this. When did you decide in your long and distinguished career that you might want to end up being a judge or a lawyer at some point? Is it a family tradition?

Justice Kirby:
No it is not a family tradition. My father was a clerk.  When I was growing up we didn’t have a lot of money.  However, it turned out that two of my brothers and I ended up as lawyers. One of my brothers is a judge at the Supreme Court of New South Wales. The other is a solicitor.  My sister, the only other child, became a nursing sister.  She works in oncology.  I have to say I think she is the noblest of us all. When I was at school I was good at the sort of things that lawyers are good at. I was good at history, English, languages and at drama and debating. So my trajectory was really mapped out for me by the talents that I showed at school.  And that’s how it worked out. Otherwise, I might have pursued science or mathematics or the church or teaching.  But law it was.  So here I am. 

Obiter Dicta:
How may years have you been on the bench including your current position on the High Court of Australia which is of course Australia’s highest appellate Court?

Justice Kirby:
I was appointed a judge first in 1975. My commission dated from the 1st of January, 1975.  The actual welcome ceremony was in December 1974.  So that is a long period of service. In fact, I am the second longest serving Judge in Australia.  If only I can persuade Justice Kemeri Murray of the Family Court of Australia to retire, I will be numero uno.  At the moment  she is numero una.  My appointment to the High Court of Australia dated from February 1996.

Obiter Dicta:
Now looking back at your long career what’s been the most challenging aspect of being a Judge at any level?

Justice Kirby:
I’ve been fortunate to do different work in virtually every decade. My first decade was a solicitor; my second decade was as a barrister; my third decade was in the Australian Law Reform Commission establishing that body; my fourth decade as President of the Court of Appeal in NSW and later President of the Court of Appeal of Solomon Islands; and my fifth decade of work in the High Court of Australia. Every decade has been something different.  Every decade has been a new challenge. In life we are lucky if we get different challenges.  Through all the periods of my recent professional years, I’ve had the opportunity to serve on various United Nations and other international bodies, Commonwealth bodies.  That is a good thing because the tendency of lawyers is to live on your own little patch.  The challenge of globalism today is for all of us to see the problems of the world and to understand that many of the things we’re concerned about are challenges that exist in other countries and other jurisdictions as well.

Obiter Dicta:
What in particular would stand out in your view as a career milestone?

Justice Kirby:
It is for other people to talk about my career "milestones".  (Better to call them career "pebbles", I think).  The tasks that have interested me outside the law include the stimulating task that I had when I was Special Representative of the Secretary General of the United Nations in Cambodia; when I was working on the original Global Commission of the World Health Organisations on AIDS; when I was working on the tasks of constitutionalism in South Africa just before the change to Mr Mandela’s government; or lately working on the problems of the human genome in the International Bioethics Committee of UNESCO. All of these are the problems of the present and of the future. Many of the tasks I’ve become involved in in the international sphere concern the impact of science and technology of the law.  For me, those tasks are extremely interesting.  They beckon us to the future. So, ironically, as my career in the law draws to a close I can see a new career opening in the interface of law and technology.  We lawyers will not be immune, either in our discipline or in our profession, from the tremendous impact of science and technology on the world.

Obiter Dicta:
And looking back your career is anything you would have done differently in terms of making a choice of the profession you would have found yourself or you are in at the moment?

Justice Kirby:
I would have tried harder at school in mathematics so that I could understand science and technology better. This week, I embarked upon the voice recognition system.  Every lawyer should get to know about this.  The capacity of the new technology, new software, to recognise voice, translated automatically into text, is truly astonishing. It is an extraordinary development and it's only one of the multitude of developments that have occurred in the law in my lifetime. It began with introduction of dictaphone machines; later came the photocopiers; later came word processors; later e-mail; and now voice recognition. It’s an extraordinarily exciting time to be a lawyer.  Many things that were done the same way hundreds of years are changing.  We have to make sure that these changes also happen in the courts.  We must see that the economies of the new technology are brought to the advantage of clients so that access to justice isn’t just something we go to law conferences and boast about.  It must be an actuality and reality that we live in societies that promise and truly deliver equal justice under law.

Obiter Dicta:
Now you’ve talked about the future and you did so in parts of your paper this morning. In that international global future, do you see an increased trend towards the recognition of international law, international law making and if you like the globalisation of domestic law and processes?

Justice Kirby:
It is natural that, in a time when we are living in cyberspace; when we are communicating by fast moving text in the Internet and the worldwide web; when our problems include the human genome and great new epidemics such as AIDS and SARS, the issues of the law in the future will be more international. Even in my lifetime, I’ve seen international law raised from a theoretical, academic subject into a subject of actual practical importance. We see this, in part, in the commercial treaties which are negotiated and questions relating to the World Trade Organisation TRIPS agreement on intellectual property protection.  We see it in the Closer Economic Relations Agreement between Australia and New Zealand.  Many of these issues now come before the courts in Australia. 

As well, international human rights law, which incorporates the principles of human rights recognized by the United Nations in treaties to which Australia, Fiji and most other countries subscribe, are beginning increasingly to impact upon our decisions in the courts.   They help the judges to fill in the nooks and crannies of our legal system.  This is to some lawyers a puzzling, and even worrying, development. To me it’s a natural development for the law in a time when all other disciplines are rapidly changing because of the growth of internationalism. 

If a person in Charles Dicken’s time went into a hospital, eg if they visited Guys Hospital in London in the 1850s and the same hospital now, they would be astonished by the impact of science and technology. However, if a person went into a court then and now, they would not see all that much difference. So a very important challenge before us lawyers in the decades ahead is to get with the technology.  To work out ways in which we can incorporate the wonder of the new technology into the delivery of our product. Our product is justice and law. That, I think, is a challenge worthy of a very old profession with a noble mission.

Obiter Dicta:
Now posterity will all be our best judge but if there is one thing that you would wish to be remembered by as a legacy if you like in terms of your long and distinguished career public service, what would that be?

Justice Kirby:
It’s for other people to put labels on me.  However, I have a deep commitment to respect for human rights and human dignity. I have a deep commitment because I have myself felt the sting of discrimination. I grew up in a country which had a lot of prejudice against Asian people. I grew up in a county which had great disadvantages for women. I grew up in a country which was very colour prejudiced and enforced the White Australia policy through the law by the dictation test. I grew up myself as a homosexual man in a country which criminalised people for their sexuality. I was told this morning that when I mentioned this, in Fiji, that it would raise a few eyebrows.  However, my view is that the only way Australians came to accept the demolition of the White Australia policy was by meeting Asian Australians and Asian people and people from different lands and realising the great commonalties that we have with each other in humanity.  It's the same in relation to women. It’s the same in relation to skin colour. It’s the same in relation to all minorities. It’s the same in relation to homosexuals. It’s no big deal. In genomic terms our differences are infinitesimally small.  It’s very important that we should realise these things and work on the features that unite us.

Obiter Dicta:
Finally Judge, if I could ask you this question and if there is one word of advice that you would give to young lawyers, now what would that be?

Justice Kirby:
Remain idealistic and optimistic. Our profession is a noble profession. It is a profession that it is committed to law.  For that reason it has tendency to be a conservative profession.  But it also a profession that is committed to justice and justice is a truly noble and progressive thing. 

My sister as I mentioned, is a nursing sister.  She works with cancer patients all the time. I’ve always thought that her work is very stressful, not very well rewarded but very important.  Well, our work in the law can also be stressful, sometimes not so well rewarded but its also extremely important.  It is noble only insofar as we’re committed to equality before the law and to the pursuit of respect for the human rights of everybody. Over the portals of our courts, either actually or metaphorically, is carved the banner “equal justice under law”. Lawyers come together and they boast of these things. We have to make sure they’re translated into actuality.  The hope of doing this in the future lies with young lawyers, indeed with young and idealistic people everywhere.

Obiter Dicta:
Thank you very much Justice Kirby.
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