


In Conversation with the

Honourable Justice Michael Kirby, AC, CMG

: In August 2001 you spoke ag the grave of
Willinm Witkins, the first Under Secretary of Public
Education in New South Wales who came from
England in 1851 to take up his post as headmaster
of the new model school at Fort Street in Sydney,
aboue how public schools have largely made up the
values and responsibilities of the Australian
community. You yourself are & product of s pablic
schoo] educarion. Tell me about the contribution
that your early years at Fort Street Boys® High
made to set you on what has become an already
distinguished career.

A: Well, it wasn't only Fort Streer. [ am the only
one of the seven justices of the High Court whose
entire education was in public schools, The other
six went to private schools. [t has been that way
for a very long time. Indeed, for most of the
history of the Court and that, in itself, is a
curiosity. After all, 64 per cent of Australian
children receive their education in public schools.

1 believe that this has contribured to the sometimes
different way in which i loalt at society, its
problems and the law, Ali of us ore the product of
our upbringing, our education, our backgrourd,
our beliefs and our life experiences. Judges,
especially judges of the highest courts, make
choices all the time. They may sometimes deny it

o some in the legal community, Justice Michae]

Kirby is Australia’s most distinguished living

judge, an enlightened reformist who dares to
pierce the veil of legalism to produce pragmatic,
humane legal outcomes. To others, he i§ something of «
judicial menace who challenges, some would say even
flouts, the prevailing orthodoxies built on a time
honoured legal tradition. To the wider Australian
community, he is painted, more often than not, as a
i =<4 champion of human rights, a public intellectual, a
creative spirit. In more recent times, and in some quarters, he has been
praised as a moral hero who can sustain with rare grace and dignity the
weight of public innuendo and political pressure.

To me, as an interviewer, he presents as the prospect of both a dream and
a nightmare. The latter, for how does one condense in an hour or so a life
not yet over but already crowded with such wide-ranging accomplishment?
And a dream - for the very same reason — that his life is so rich and multi-
layered, and he, a candid, courteous and courageous man, as I found to be
the case in conversation in his Sydney chambers,

bur thar is che reality of the judicial role, Those
choices are informed by their background and
experience.

1 went to the local public schoof in North Strathfield
in Sydney. I can recite all of my teachers like a
rosary. They had a preat impact on me. From North
Strathfield Public School I then went to the Summer
Hill Oppormnity School, which was a selective
school chosen ia those days by 1Q tests, Many «
those who sat with me in the Summer Hill
Opportunity School went on to positions of
leadesship, including Graham Hill of the Federal
Court of Australia, From there, I went to Fort Street
Boys® High. From there, with scholarships and
bursaries, I went ro Sydney University.

0: At Sydney University you stodied arts, econonics
and law, Was there a defining moment thar led you
to take the legal pach?

A: T always knew that I was going to be a lawyern ot
least by the time I reached University. It was larpely
by a process of elimination, 1 was not a first-rate
scientist or mathematician at school, but 1 was good
in history, English and the general humanities. They
seemed to suit me for a fife in the law. Fort Street
Boys® High also had a long wadition of peopie
enteriing the law. As T look back now, history is the




field 1 really love — if I have any spare time, I spend
that time reading history. ’

Howeves, I chuse the law, The defining moment in
my law course was when [ fell under the spell of
Professor Julius Stone, Former Chief Justice Masan
ence said that if you sought the explanation for the
creative phase thar occurred in the High Court
during s rime as Chief Justice you could find it in
the instruction of Julius Stone. By that time the
majority of the Justices had been 1aught by Julins.
His teaching was really in succession to Dean
Roscoe Pound of Harvard. Tt was a teaching of a
kind of legal realism that required decision-makers
<o confront the choices that they have, and to
analyse, privately and quietly, the forces that
inform them.

(pauses and smiles) 'm afraid that former Chief
Justice Mason’s thesis appears to be brealing
down. The High Court configuration has changed,
and though a majority, ar at least a near majorizy,
of the current Justices were taught by Professor
Stone, I'm not so sure that the same Stonesian view
of the world and of the law still reigns. However, it
had a big effect on me, which I feel to this day.

{: Law-making aside, do you feel jurisprudence
can play a helpful role in everyday legal practice?

A: I can't understand how you can have a law
course without a jurisprodence course. Yet, there
are law schools in Australia that don't teach
jurisprudence or, if they do, don’tteach it as a
compulsory subject. In Fairness, sometimes they
reach it under some different headings. They
sometimes infuse questions about the purposes and
deep currents of the law in pasticular courses, But
it wwas useful in my law course to be forced to
confront the question of what is the law, what is
its purpose, what are its grand themes? It’s a bit
like in bictechnology vonfronting the truly
fundamenral questions of Life — what is life, what is
human existence, what is consciousness, how did
consciousness come about? These are the wuly
curious questions which in recent years ['ve come
to engage in with scientists, Sadly, these are
questions that often cause lawyers’ eyes to glaze
over. | suspect that this is because lawyers are
intensely practical people. They know that they
can’t give an immedinte answer to those questions.
But asking the deep guestions of life, and in the
law the deep questions about justice, is the
fundamental duty of a thinking lawyer and
individual,

@ Also, possibly, it is too difficult to issue a bill of
costs for rendering such services.

A: (langhs) Yes, perhaps I'm too far away from bills
of costs. Don't forger that I'm now the longest
serving male judicial officer in Australia, so my last
bill of costs was sent out in December 1974 before
most legal practitioners were bomn! So, perhaps |
need to be ever so gently {but nonetheless quite
rucely) pulled up by you to be reminded chat there
are quite practical necessities, when in Rumpole’s
words, “You don’t have your trotters in the
trough®! {sniles)

0 Before we leave your alma mater, it appears thar
you began to exert leadership qualities ac Sydney
University when, correct me if I'm mistaken, you
were elected as President of the Student Union, or
was it the Law Students Sociery?

A (lawghs) 1 was everything at Sydney University - [
was President of the SRC, | was President of the
Sydney University Union, I was the Fellow of the
Senate elected to represent the undergraduates,
Chief Justice Gleeson has said unkindly of me that
my advent on student politics was like the advent of
Henry VIII to marriage ~ that once | had tasted of
iz, T could not let it go!

@ But it also suggests to me, with the ntmost
respect, the signs of a highly driven character.

A: 1 think 1anr a driven character, That is explained
to some extent by the excellent education I received,
the encouragement of my parents and famiiy, end
my desire to make the most of my life. And I still oy
to do that. The best yeacs are still ahead of me.
{siles)

@ And after you graduated, you became a solicitor.

A: Yes, 1 was a sclicitor for 7 years, followed by 7
years as a barrister. Then, out of my cradle 1 was
appointed to the Australian Conciliation and
Arbitration Commission, and then to the Law
Reform Commission, which was the most formative
experience of my legal career

f: Had the ACAC just been formed in 1974 when
yau were appointed a Deputy President?

A No. The ACAC was the successor of the old
Conciliation and Arbitration Court which was
estnblished in 1904 by the Conciliation and
Arbitration Act of thar year. Originally it was made
up by the Justices of the High Coust. Indeed, eight
of the 44 justices of the High Court were
Presidentiai members of the National Conciliation
and Arbitration Body. It is difficult for people of
your youth to understand the very great power and
importance of the ACAC in Auvstralia’s life. When ]
was growing up you heard much more about the
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national Arbitration Commissicn than you did
about the High Court. It was, in a sense, the grear
national court. So, that was my first judicial
appointment. But 1 was only therg for 40 days and
40 nights when 1 was whisked away to head the
Law Reform Commission in February of 1975,

0: What held the attraction of accepring the
position of Chairman of the Avstralian Law
Reform Comimussion — was it to provide the
springhoard to launch you into the nrena of legal
policy which, in murn, would enable you to
embrace the wider social and public policy issues?

A: I chink that's a fair comment. Up until that rime
I was a fairly crthodox barrister-turned-judge. My
experience in the law was thar of fighting cases.
Although my intellectual training at university had
taught me the imporeance of the deep currents, in
daily life in the law | just wanted to win the case.
But once T went to the Law Reform Commission I
really carne 1o see the confluence of the theoretical
training that I had received from such teachers as
Professor Julius Stone, the pracrical development
of legal policy and the adaptation of lega! principle
and legal authority.

1 was at first resistant o the appointment to the
Law Reform Commission, Looking back, it seems
aszonishing to me now, It was Lione! Murphy, the
then Federal Attorney-General, who persuaded me
to accept the appointment. Much of my practice
just before my appointment to the Australian
Conciliation and Arbitration Commission kad been
in industrial relations. It is an extremely interesting
field of legal practice often looked down wpon by
the legal profession. The legal profession is
notoriously inaccurate in its jndgments of what are
the truly important fields of faw. (I would also
include criminal law and family [aw.] But once |
arrived at the Law Reform Commission, and begen
1o work with some top academics, practitioners
and judges, I saw the way the law is o great
mosaic, How you can't tinker with one area
withour, in many cases, having ramificarions for
other areas. | also began 1o see how important ir is
to conceptualise the faw, to perceive one little
problem in the context of a bigger picture,

0: Back in 1975, what was Liene] Murphy’s vision
for the rele of the Anstralian Law Reform
Commission?

A: Lione]l Murphy was a truly creative individual,
His personality was quite different from my own, |
have said elsewhere thar ke really was a person
from the Souch of Ireland; whereas my people, for

the most pare, came from the North of [refand. He
was crearive, restless, imuginarive and a great
partygoer. | was dour, applied, systematic and a
party pooper. Yer, for some reason, he liked me.
Muaybe it was becanse, in some ways, [
complemented his interests in the law ond ir life,

His vision for the Law Reforrn Commission was
largely whar we went on to build - a transparent,
national instituticn that helped Parliament with
problems, both large and small, that migl
otherwise huve just been postponed or neglected,
and ¢ngaged the community and the profession in
discussing where the law should develop on {arge
and small questiens.

@ What would you identify as some of Australian
Law Reform Commission’s more rangible Jegacies?

A: The most important legacy, which is still cngoing,
is the way in which the law has become a matter of
understanding and debate in sociecy. Citizens now
are less inclined simply to acceprt the law because it
is the law, They are more inclined to question
particular laws and guite fundamental aspects of the
legal system. [ think the engagement of the
Australian Law Reform Commission in public
debate ar the grass rocts level has had a significant
and long-term impact on the way Australians look
at what law is and what it should be.

In addition, there have been countless reports of the
ALRC rhat have passed into law. They include the
Insurance Contracts Act, the Privacy Act, the
Evidence Act, and many other statutes of the
Federal Parliament and of State Parliaments
modelled on the ALRC reports. In fact, [ saw a
recent report of the ALRC indicating that something
like 70 per cent of the reports of the Commission
have either been wholly or partly implemented. By
national law reform standards, this is a very good
success rare indeed.

0: As Chairman of the ALRC for close to a decade,
did you ever feel as though you were working in a
vacuum? By that I mean, while you were grappling
with impartant legal policy issues did you ever fea!
removed from the daily rhythm of mainstream legal
activicy?

A: Well, no becavse we kept a very close link with
the practising profession on every one of the
projects that was given to the Commission by the
Federal Attorney-General, We engaged a team of
consultants - of judges, leading counsel, solicitors
and academics. So we were never completely
divorced. | made a point of keeping very close to the
profession. OFf course, [ was not in the daily activity




of the caurts. Yet it was amazing that, when [ did
refurn o the courts, as President of the New South
Wales Court of Appeal, as soon as I hit the Bench
it felt as if § had never left,

And so it was, one day in September 1984 | was
Chairman of the Law Reform Commission, and
the next day, after my welcome at 12,30 am, [ was
sitting with two other judges of the Court of
Appeal presiding in the busy Motions List of the
Court. I will never farger the experience 1 had with
the Law Reform Coemmission ~ it was a unique
experience. | concede that it was not a normal
experience that prepares one for the office of a
Justice of the High Court of Australia or of the
President of the Court of Appeal. Tt focussed my
mind on a number of lessons - first, the great
contribution thar acadeémics play to the
development of the law; secondly, the lessons thar
academics teach — thar you must conceptualise
problems and not simply patch up the latest
difficuity; and, thirdly, the value of comparative
law — looking outside one’s own legal system for
the lessons we can learn from others.

@ In 1983 you were appointed to the Bench of the
Federal Court of Australia. Did that brief
appointment afford you your first real brush with
intellectual propevty law? ‘

A: | can't really clairn that as a brush, however
fleeting as it was, with intellectual property law.
My appointment to the Federal Court was with a
view to my eventual rerirement from the Law
Reform Commission, | only sat in the Federal
Court on 2 few occasions and none of the cases
that I sat in related to intellectual property law.

@: How then did your appointmient to the New
South Wales Court of Appeal come abouc?

A: I was asked by the State Attorney-General ro
accept the appointment. The choice was then either
raking up that appointment or proceeding with my
commission in the Federal Court. The New South
Wales Court of Appeal was then, and 1 believe still
is, the husiest appeliate cours in the narion. Ir built
up in a very shote time, as Justice Heydon recently
said on his retirement there, an amazing reputation
for ability and energy for disposing of a huge
caseload. 1 was very proud to be asked to join that
court. | knew all of the judges of the Court from
my days as an articled clerk and young solicitor
and barrister. 1 admired them greatly,

@: From the time that you sat on the Bench of the

New South Wales Courc of Appeal it appears that
you also embarked on a new crusade, this time

more directed at human rights issues. You accepted
numerous international pests, amengst them as a
Commissioner of the International Commission of
Jurists, a member of the Committee of Counsellors
on People’s Rights, and a member of the WHO
Global Commission on AIDS. From where stems
your demonstrated commitment to advancing the
legal, social and cultural rights of people,
particularly of the less developed and advantaged
countries?

A: My first involvement in international activities
actually preceded my appointment to the Court of
Appeal, The ALRC was given a reference by the
then Federal Atrorney-General Ellicott to investigate
the laws on privacy. That led to my becoming
involved in an OECD Committee on Transborder
Data Barriers and the Protection of Privacy. 1 was
elected Chairman of that Committee, and later a5
Chairman of an QECD Comumittee on Data Security,
It was from those two appointments thae I had my
eyes opened to the world of international
institutians and the development of international
principles: to the processes of negotiating quite
fundamental differences between people of quite
different cultures and traditions on ineernational
problems; to the econamic ramificarions of luman
rights questions; and to the role that Australia can
play in those developments.

1f you ask what are the sources of my inspiration in
human rights questions, they would include my
parental upbringing, my religious upbringing, my
sexuality, my haviag tasted discrimination myself,
my dislike of it 2and my commirment to do what [
can do in my life, within the law, 1o respond to
issues of that kind. In a sense, humau rights is a
transladon into principles of a kind of wniversal
moral ethic. I had a strong upbringing in the
Christian religion to which I still adhere.
International human rights is a way of bridging
different religious, moral and philosop! ' il
positions, It tries to build a framework for a berrer
and safer world.

@ Then comes 1996 which was ro bring what I
might coin your “judicial aporheosis”. Did you look
upon your elevation to the High Court of Auseralia
as & natural extension of your judicial career?

K Welt, every judge I suppose (particularly every

judge of an appellate court) has a batnn in his or her
knapsack containing a commission to the High

Court of Australia. However, in the history of the

Court only 44 peapie have received the call. Thar is

nor very many people in the course of a century. 9
Therefore, I cannat say that | regarded oy
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appointment as natural or inevitable, I know that
my name went forward on at least cwo eaclier
oceasions. On one oceasion it was reperted o me
that a very high pelitical igure said that there was
no way that he would appoiat a homosexual to
the High Court. So I was not appointed then. But
in 1996 I was appointed, And so here [ am.

@ At the fime did you have any qualms about
accepting the appointment?

A: Not at all. I regarded it 25 a high honour and
challenge, It is a high honour. The High Courc of
Austrajia is one of the great courts of the common
law world.

A lawyer friend of mine, and a Michael Kirby fan,
once referred to His Honour as the “rockstar” of
Australian judges, At the time, I was taken aback
and I chastised my friend, thinking the appellation
discourteous, disrespectful, Bue there are
comparisons, metaphorical or otherwise. Sure, he
has a resonant voice, and a beantiful smile, But
Michael Kirby does move to a different beat, he
sees the bigger picture, he is not afraid to be
himself. Shave away the minor touches of vanity,
he is a man deeply engaged with the world, indeed
as judges should be.

B Let's move to the field of intellectual property
law. From my perspective as a practitioner, it
would appear that, in the case of intellectual
property law, there is not a grear deal of actual
law-making by the High Court. The vast majority
of cases involving copyright and trade mark issues
are disposed of by the Federal Cours, cither at
trial or on appeal, and those that do reach the
steps of the High Court tend, in the main, 1o be
partent dispures. Do you think that is a fair
overview and, if so, why is that the case?

A: | think that is a fair overview. The resson for it
is thar the High Court is no longer the crial court
in intellectual property cases, as it was for the
better part of the century, It was the trial court
because of the constitutional head of power in
respect of those matters you mentioned and
because of the fact that the court was assigned
that role. Bue, with the expansion of the caseload
of the High Court, it becamne necessary to
introduce a Alter which was 1o take the form of
the reformed special leave syscem. Once that
happened, cainciding with the establishment of
the Federal Court of Australia, it became both
necessary and possible to ensure that ather Courts
performed the trial functions from which the High
Court was removed to become truly and
exclusively an apex court,

1 should add here thar the High Court gets through
about 80 cases a year. That is approximarely the
same as the Supreme Court of the United Staces. [tis
fewer than the Supreme Court of Canada, but
considerably more than the House of Lords.
Natarally, there is a limit to the extent to which a
final court can accomplish a large caseload. So the
High Court has had to chaose. Tt has done so in
areas like intellectual property, that normally such
cases should finish in the Federal Court. Only where
there is some general issue of principle, or some
other matter of high significance to the legal system
or for our country or for justice in the individual
case, will the High Court become involved.

@ Jurisdictional considerations to one side, are there
any particular areas of intellectual properry law that
interest or hold a fascination for you?

A: Well, becavse of my experience outside the courts,
I find the area of biotechnology and the intellectual
property faw implications particularly inzeresting.
Therefore, when I see a case with some ramifications
for that area of activity my ears prick up. Dr
Annabelle Bennett, who was Senior Counsel for the
Respondent in Aktiebolaget!, was extremely upser
that it was Justice McHugh and T who showed such
keen fascination for the case, and considered that it
was a matier that definitely deserved special leave.
Yer when the appeal was heard it was we two who
dissented from the view of the majority of the
Court. That is the kind of case that interests me
beczuse [ can see its possible significance of the legal
guestions argued for the large questions affecting
generic drugs, extremely important questions both

in the area of biorechnology and in the particular
area of AIDS.

0: Yer cases like Aktizbolaget also illustrate to me
the inherent tension in intellectual properry law
between the monaopoly rights of creators and
invenitors as against the righss of users to exploit
and enjoy the benefits of those creations or
inventions. From my reading of that case, on the
question of obviousness the result of the majority
judgment cersainly tends to favour patent owners,
whereas in your own dissenting judgment you
adopred the wider “route to try” obviousness test.

A: What is written is written. As the majority
expressed their view, Justice McHugh and 1
expressed aur view, What you are saying is thar
behind the views that the majority and the minority, ;
severally expressed, ace deep underlying currents of
philosophical opinion a5 to where the balance lies
berween the legitimate claims of inventors and the
Jegitimare entitlentents of the public. T want to make




it clear thar T am na apponent of intellectual
property. On the contrary, the protection of
scientific inventions is a human right. It is
expressly mentioned in Mrs Roosevelt's Universal
Declaratient of Human Rights. Therefare, a
balance has to be struck hetween the rights of
access 10 informarion, the rights of public health
care and the rights of intellectual property
protection, It is a matter of one's individual view
as to where the balance should be struck. This, in
wrn, must be found by applying legal doctrine
and principle to each parricular case.

0: Another sector governed by intellectual
property law is the arts. You have long been a
supporter af the arts and, indeed, you were the
first President of the Arts Law Centre of Australia.
From a legal policy perspective, do you think
Australia has made, or is making, good progress
in protecting the legal interests of its artists? 1 am
thinking, for example, of the introduction of the
moral rights legislation.

A: The introduction of moral nghts came about
after an intense lot of lobbying. It is a good
indication that Austealia is addressing some of
these issues. The legislation is, however, as yet stil)
largely untested. Whether it will prove to be
effective remains to be seen. 1 knew sculptors who
created public works of sculpture, like Tom Bass,
who were extremely disappointed with the way in
which their works were subsequently damaged or
effectively destrayed as public worles of scnlprure
and who looked for the protection of maral
rights, Australia was somewhat late in entering
that field. Thankfully, the legislation has now been
enacted.

Of course, the broader challenge of amending
inrellecrual property statutes relates to the need
for effective procection for new furms of original
works. One of ehe legitimate complaines thar can
be made, I think, at an incernational leve! is that
when entirely new problems are presented, such as
with the intellectunl property protection of
software or of genomic sequences, rather than
developing a new legal regime specifically apr ra
accommodate those particular new problems, the
international intellectual property commmuniry has
lacgely endeavoured to squeeze those new
problems inta the old legal repimes.

To put it quite bluntly, 1 believe that, because of
the very nature of those rechnologics, parent
protection for 20 years in respect of either of
those new rechuologies is possibiy o long. Yet,
that is the international and national regime

which we have, Whilst we have ir, ] will enforce it.
But, to me, it is a typical case of the frozen mind of
lawyers. They inherit a new problem and instead of
attempting through a law reform-type process to
develop a new regime, they ry 1o squeeze a new
problem into an old regime. To an extent, the plant
varieties legislation approached the issues in a novel
way, But, an the whole, we haven’t done that with
informatics or with bietechnology. Therein lies part
of the present global problem in both those fislds,

In 1995 Justice Kirby was appointed a member of
the Ethical, Legal and Social Issues Committee of
the Human Genome Organisation, based in
London, and a year later, to the Paris-based
International Bioethics Committee of UNESCO. His
longstanding interest in the Human Genome Project
has led him to consider the intellectual property law
implications of genomics. In a speech given in June
2001 he noted:

The subject of intellectual property protection is
cbviously ammong the most important presented
by adypances in knowledge about the bwman ’
genome, Althongh the Universal Declaration of
the Human Genome and Human Rights, adopted
by the International Bioethics Committee and
accepred by the General Conference of UNESCO
and the General Assembly of the United Nations,
speaks of the buman genome, In its natrral state,
as part of the “conunon heritage of mankind”,
intellectual properry law is invoked to provide
temmporary rights of patent kolders to license
scientific processes, by reference to the genome.
In oty experience, now over tem years, it can be
said with assurance that this is a topic that
canses very strong feclings in amy international
macting at which it is raised.?

0: You have spoken and written extensively on the
subject of the hunan genome, and in so doing
canvassed a range of issues such as how new
hiological data should be used, the distinction
berween “invention” and "discovery” when
deciding on intellectual propersy protection, how to
translate the principle of “common heritage™ inta
effective content in intellectual properey law, and
whether ingellecrual property rights should now give
way 10 higher rights that the law would establish.
These issues are decidedly complex and cutting
edge, but ] wonder if you wonld care te summarise
the imperatives, as you see them co he, for ensuring,
that any reforms of intellectual property law in the
wake of genomics adequately reflects the
fundamental nature and indivisibiliry of all human
rights?
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A: 1 have just returned from a conference in India
of the National Chambers of Commerce and
Industry on biotechnology and bipethics. The twa
international guests pasticipating in that
conference were Dr ) Craig Venter, who was the
head of the Celern Corporation, the private sector
competitor to complete the mapping of the human
genome, and myself, Dr Venter had the task of
presenting the scientific and aptimistic view of
genomics. My rask was to present the legal,
moral, ethical aspects and, in a sense, the
cautionary views about genomics. 1 identified
three problems at chis conference. They represent
to me the three most important controversies in
the ficld of the genome of refevance to the law,

The first relates to what actually we do in the
technological field of genomics, out of which
consequential questions like intellectual property
protection arise. For example, do we by law
forbid cloning or do we encourage these
developments? 1 was surprised in India chat this
issue is a non-starter The Indians, perhaps
because of the teachings of their religions,
philosaphies, and long traditions, have no
difficulty, for example, with experimentation with
embryonic stem cells and with embryos, indeed
right up to birth, They therefore don’t face the
prospect of laws forbidding the development of
genomic science in those respecrs. On the
contrary, they are incredibly enthusiastic to enter
this area. They point out that §ndia, in terms of
human, animal and plant varieties, is a country of
great genetic diversity, which can therefore enable
it to become a leader in this field. They may
inzroduce laws or policies that forbid reproductive
cloning, that is to say if it is scientificaily possible
to develop a reproductive clone of another human
Leing. But they wan't interfere with
experimentation in the development of therapies
and rests that will be useful as products utilising
the knowledge we are acquiring from the hvman
genome. It is therefore very interesting to see this
as a global issue affecting the human species but
with utterly different legal and philosophical
positions in different countries. While the science
may be global, the ethical and legal starting points
of different countries are quite distince.

The second issue, which is perhaps not 50
significant for iP purposes, is the use of genetic
dara, The potentiaf for discrimination in the use
of genetic data is significant. Dr Venter urged the
desirability of giving every newborn baby a CD-
ROM which contains a map of that baby's DNA
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5o that, throughout life, there can be a targeting of
the medical problems ro which the baby or
individual is prope. He urged this both as a means
of reducing public costs in health <ave and also of
efficiently nddressing the henlth conditions of each
individual in order to prevent unnecessary suffering
or to delay preventable death, The difficulty with
this proposal, as has been pointed out recently in a
discussion paper by the ALRC, is that datm of this
kind can be misused. There are many reasons for
people to discriminate against others in insurance,
employment, state social security as it is. Article §
{c] of the Universal Declaration on the Himan
Genome and Human Rights enshrines the principle
that people should be able ta have access to their
dara, as well as pot o have access to their data, if
they don’t want to know their genetic data,

The third issue, which was the one upon which the
ears of the business people at the conference pricked
up, relates to intetlectual property protection. The
strong feeling in India, 2s in most developing
countries, is that inteflectual property in the field of
genomics is becoming o means of a new form of
economic imperialism. In other words, the
“common heritage of humanity”, as mentioned in
the Universal Declaration of the Human Gerome
and Human Rights, is (in effect) being “owned™ for
periods of time under intellectual properry law by
multinational corporations in the rich developed
countries. The concern here is twofold, First, that it
will add enormousty to the costs of the tests and
therapies when they are produced, and therefore
effectively put them outside availability to
developing countries and to their citizens, And,
second and perhaps more fundamentally, that it will
distort the focus of the human genome
pharmaceutical developments towards those
developments more apt for the rich conntries. In
short, that the prevention of wrinlles will become
more important than the prevention of malaria.

In fairness, Dr Venrer made the point that one of his
corposations had recently described the genome of
the mosquito in two major projects and also the
genomic features of malaria, which is one of the
fastest growing medical problems of the world.
Potentially these would be extremely important
developments for the whole world, and certainly for
the developing countries. But the concerns of
developing countries in this area are extremely
acute, In fact, this is the hortest issue in genomics.

0: We touched on Lionel Murphy before, that “beld
spirit of che living law™ as you once titled him, He
was, of course, also well known as a frequently




dissenting judge during bis period on the beneh of
the High Court. Only recently a study examined
how the seven present High Court justices have
ruled on cases over the past five years, with you
emerging as the “marked outsider”, dissenting in
more than 33 per cent of all cases, Do you see
certain parallels between yourself and Lione!
Murphy, and, if so, how would vou measure
them?

A: I see some paruliels; buc ] also see differences,
Lionel Murphy was moreimpaticnr with the
orthodox technigues of jegal reasoning. He would
go straight for the jugular, straight to the point.
He therefore expressed himself very briefly and
clearly and in terms of the grear legal themes. In
my process of legal reasoning 1 seek to adhere
more closely to the orehodox rechaiques of the
past. At the leve] of the High Court of Auvstralia,
these involve keeping a proper balance berween
legal authoriry and legal policy.

We therefore had different techniques bue both of
us, he was and I am, conscious of the defects of
the law as it operates in respect of ordinary folks.
If you come from the background of ordinary
folks, and if you have never shaken thar dust from
your shoes, you will have a different view of the
law, of its role in society and of the expectations
that ordirary people have of it than if you come
from a more privileed background. Lionel and 1
came from a different background. We express
our vision of the law. As do other Jusrices of the
High Court. As do other judges throughout the
nation. We are all doing our job with integrity,
but from different starting points.

So, thart is the limir of the similarity. There ave as
many differences as there are similarities, Don't
stereotype any of us,

At the close of cur conversarion, I ask Michael
Kirby, ar aficionado of history, who are his great
heroes, Of them, he lists Denning of the law,
Churchill of politics, Eleanor Roosevelt and H.V.
Evart in the Uaited Nations, Mabler of music.
The conunonality of traits is clenr - each was a
non-conformist, a believer and leader, an outsider
1 their fickd who suffered for their calling.

Here, T conclude on a slightly self-indulgent note.
In my lizerary excursions thus far, [ have had the
luck to meet and know well some of the men and
women whom history lias now recorded as the
great Australians of our times, Amongst those 1
connt Burnes of science, van Praagh and
Helpmann of dance, Manning Clark of history.

While each had their own unmistakable
individuality, they shared a common thread - a
pranite-like sensc of their own destiny.

As reformist judge, human rights advocate, and
public intellectual, Michael Kirby sits comfortably in
the company of those greats, whether or not history
elects to smile kindly to include him In its annals.

< Christopher Sexton is a Sydney based incellectual properey Tawyer
and biographer.
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