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THE LAW OF CONCILIATION AND ARBITRATION

Michael Kirby & Breen Creighton

The Parliament shall, subject to this Constitution, have power to make laws for the peace,
..order and good government of the Commeonwealth with respect to: -

".Conciliation and arbitration for the prevention and settlement of industrial disputes
extending beyond the limits of any one State.

ftution of Australfa, section 51 (xxxv}]

story of the law of conciliation and arbitration in Australia is, to a Iarge extent, a story
onstitutional interpretation. One of the key issues that arises in any study of

fitutional law in a country like Australia with a written constitution, concerns the theory
st.will be adopted in giving meaning to the constitutional text. Obviously, the judges of a
rt who have the responsibility of assigning that meaning could do so on the basis
erations such as their impressions, intuitive feelings or consultation of a good
ary or two. On the other hand, the judges might, for consisténcy, try to develop a
"sophisticated analysis of the constitutional charter and of their function in interpreting

the judges could follow an approach that insisted upon assigning io disputed
utional words a meaning derived from the perceived meaning of those words at the
e Constitution was adopted as law. This is the so-called ongmallst" approach to
titutional interpretation. As will appear, in the assignment of meaning to the words of
tiies. Austratian Constitution that include the conciliation and arbitration power, the
fi tion and early Justices of the High Court of Australia sometimes embraced this
glnallst doctrine. They could readily do so because all of the early Justices had been
ticipants in the Constitutional Conventions that resulted in the final language in which,
e most part, the Constitution passed into law,

{fhe passage of time, however, it was no longer possible for the members of the High
o rely on their own memories and recollections of what had transpired in the years
1800. After that point, the adoption of the "originalist' approach to interpretation,
ng for the meaning of s 51(oxv) of the Constitution, became more problematic.
hange coincided substantially with the decision of the High Court in 1920 in the
ers’' Case? As will be shown, that decision represenied a watershed in the Court's
utional exposition.’

her Plowman & Smith 1986: 206-09. On the origins of section 51 (xooxv) see the sssays collected in Macintyre
1 1989, Fitzpatrick 1941; Patmore 1991 ch 5; Bennett 1994 and the chapters by Plowman and Rowse in this



&that time, the struggle to give meaning to the constitutional text has taken several
5~ They have included what Justice Scalia of the Supreme Court of the United States
50 exponent of originalism in constitutional interpretation) has called "faint-hearted”
P Ginalism (Scalia 1995:142), But they have also ranged through other theories or
: nations such as the "living force" doctrine of constitutional meaning embraced by
i ne J and some of his predecessors and successors.?

: debates over theories  of constltuhonal interpretation have atfracted vigorous
M bressions of opinion in the High Court in recent times.* Many scholarly articles have
written analysing the conflicting opinions, their viability and consistency of application .

Iwespite this, there is no area of constitutional discourse which more clearly demonstrates
aring the first century of the Constitution, the High Court has failed consistently to
bply:an originalist construction (robust or faint-hearted) to the federal legislative powers
:the Court's approach to the interpretation of the industrial conciliation and arbitration
Indeed, this area of constitutional law illustrates more vividly than most the impact
constitutional exposition of the forces of history, economics, national values and
ival as well as the forces of changing legal doctrine and political and social needs.

his-chapter we will illustrate, by reference to the constitutional powers relevant to the
: f Industrial arbitration, the way in which the High Court of Australia, and other

tstralian courts, have developed the sparse words of the Constitution to apply to an area
ociety's activities that has changed more over the century than most others. The
orfy of the High Court's response to the very large number of cases challenging the
Eaﬁion of the federal power over industrial arbitration, democnstrates the
ceptability of simplistic demands that constitutional courts should simply apply the
ds of the constitutional text as if, without more, those words alone were sufficient to
‘all of the problems. As the reader embarks on the legal and political history
] nted in this chapter, he or she will become a witness to the naive character of calls
ifor "pure legalism” in constitutional interpretation and the mischief that such adolescent
sproaches to constitutional meaning (or {aw generally) can engender.

Ils chapter shows nothing else, it is that choices must be made in constitutional
rpretation. The real question is whether those choices are made candidly and

eamated Society of Engineers v Adelaide Steamship Co Lrd (1920) 28 CLR 129.

tieophanons v Herald & Weekly Times Lid (1994) 182 CLR 104, 171, 174 per Deane J quoting Clark 1901; cF R v
momvealth Conciliation and Arbitration Commission; Ex parte Professional Engineers Association (1939) 107
208, 267; Victoria v The Commonwealth (1971) 122 CLR 353, 396 per Windeyer J.

‘e Wakim; Ex parte McNally (1999) 198 CLR 511, 551-554 [40]-[49); 599-600 [186]; Grain Pool of Western
alia v The Commotvealth (2000) 202 CLR 479, 511-513 [76]-[80], 522-530 [110]-[129; Eastmarn v The Queen
00) 203 CLR 1, 41-51 [134]-[158); 79-81 [240]-[245]; Brownlee v The Queen (2001) 207 CLR 278, 285 [8] 297
300-301 [59)-[64], 320-327 [122]-[128].

ge eg. Craven 1990: Dawson 1990; Goldsworthy 1997; Kirk 1999; Bagaric 2000; Galdsworthy 2000; Kirby 2000;
her 2002a and 2002b.



parently. by reference to the reai reasons that lay behind them - or explained In
that deny the cholces and obscure the reasons.

in 1898, Sidney and Beatrice Webb noted that “the Device of the Common Rule” was a
al feature of Trade Unionism” and that “the assumption on which it is based is held from

to “whole bodies of workers” in a given trade or industry. In principle, such rules could be
ed by means of collective bargaining, However, for the Webbs, the distribution of power in a
t system was such that “the only available method of securing a Commeon Rule is Legal

c:liatz‘on and Arbirration Act, This empowered the Commonwealth Court of Conciliation and
tration "to declare by any award or order that any practice, regulation, rule, custom, term of
ement, condition of employment or dealing whatsoever determined by an award in relation to an
dustrial matter shall be a common rule of any industry in connection with which the dispute (ie the
ute which gives rise to the award) arises." In the intellectual context of the day, it is easy to
tand how it might be assumed that the technique of the common rule was consistent with
he letter and the spirit of the new province for law and order which was to be ushered in by the
04 Act.” But it is equally easy to understand why use of this technique might be seen as highly
nt10ver51a1

ven the initial general hostility of the business community towards the conciliation and arbitration
m,? it is hardly surprising that the constitutional validity of this provision should have been put
stie at an early stage in the history of the system. The challenge duly occurred in 1910 in the
wbrow Case.®

is was actually the third case to reach the High Court in that year involving Whybrow & Co.

See Reeves 1902: 69-181; Mitchell 1989; Creighton & Stewart 2000: 36-39,
See further Higgins 1915, 1919 and 1920.
See Plowman & Smith 1986; Plowman 1989a; 1989b, chs 1-2.

The Australian Boot Trade Er}rployees Federation v Whybrow & Co (1910) 11 CLR 311,
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ler; in Australion Boot Trade Employees Federation v Whybrow & Co' the High Couwrt had, in
idhce upon the “reserved State powers” doctrine, ruled that the Commonwealth Court of
clhatlon and Arbitration lacked the capacity to make an award that was inconsistent with a State
n-this instance determinations of Wages Boards in New South Wales, Queensland, South
lia- and Victoria) — although the Court also determined that *“inconsistency” did not arise for
pose where it was possible to give effect to both the State law and the Federal faw.!' [n the
1vd case in the sequence, The King v Commonwealth Court of Conciliation and Arbitration; Ex
e+ hybrow & Co,' the High Court unanimously rejected an argument to the effect that the
mpulsory” aspects of the regime established by the 1904 Act were unconstitutional because they
% Tnconsistent with the essentially “voluntary” character of arbitration at common law. Plowman -
nuth' (1986: 214) observe that this decision shows that the three original membeis of the Court
re prepared to adhere to canons of constitutional interpretation even though this resuited in the
ervation of aspects of the arbitration system to which they were personally opposed.™?

urd case in the Whybrow trilogy saw a rather different outcome. In this instance, all five
embers of the Court found that section 38(f) of the 1904 Act was beyond the power of the Federal
iament acting in reliance upon section 51¢oowy). Griffith CJ put the matter thus:

I adhere to the opinion which [ expressed in the Woodworkers' Case' that the term
‘dispuie’ connotes the existence of parties taking opposite sides, to which | would add that
the word “arbitration’ connotes the same idea. In the natire of things, an industrial dispute
may be prevented from coming into existence by various means, but the only means which
the parliament is authorised to employ are conciliation and, perhaps, arbitration. If,
therefore, the state of things such that there are no ascertainable parties between whom an
ascertainable difference capable of being composed exists the basis of arbitration is
wanting. 4 fortiori if all the parties concerned are contented.'®

#fith CJ, Barton and O’Connor JJ all proceeded from the assumption that it simply was not
ssible for the Parliament to pass a law in reliance upon section 51{xxxv) that permitted the

910) 10 CLR 267.

This proposition has played an important role in determining the relationship between federal awards and State laws
i awards and agreements). 1t has the effect that employees who are covered by both State and Federal provision on a
en topic may obtain the benefit of both sets of prowswns 50 long as it is possible to comply with both of them in a
nnet that is not inconsistent with the federal provision — cf Blakeley v Devondale Cream (Vicioria) Pty Lid (1968)
7 CLR 253,

£1910) 11 CLR §,

he original members of the Court, Griffith CJ, Barton and O*Connor JJ were appointed in 1903, In 1906 the size of
he ourt was increased to five with the appointments of 1ssacs and nggms 1.

Federated Senwmill, Timberyard and General Woodworkars Employees® Association of Australasia v Jeines Moore
Son Pty Ltd (1909) 8 CLR 465, 468,

¢1910) 11 CLR 311, 317-18.
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1g-0f common rule awards. - In separate judgments, Higgins and Isaacs IJ agreed that section
it then stood was invalid. However, they both left open the possibility that differentty
ed provisions might be found to fall within the power conferred by section 51(xxxv), so lang
relied upon techniques of conciliation and arbitration,'® The Legislature made no attempt to
re these possibilities for almost 40 years,'” and when it did do so, it again foundered on the
‘described in the reasoning in Whybrow.'"® The consequence is that the principal focus of the
n:for virtually ali of its first century has been upon the settlement of disputes, with little
pt to explore the possibilities afforded by the concept of prevention.'”

not entirely surprising that Griffith CJ and Barton and O’Connor JI should have been
nfortable with provisions enabling the making of common rule awards. For most of the
s of the Constitution, including the three original members of the High Couwrt, it was
d that the conciliation and arbitration power would be invoked in only highly exceptional
mstances such as those which had arisen in the early 1890s. Principal responsibility for
ENdustrial relations was to remain with the States. The concept of common rule awards must have
red inimical to this original view of the “federal balance”. Taken to its logical conclusion, the
lity of such awards could have had the effect of entirely displacing State regulation by
ing that Federal common rule awards operated in all sectors of the economy — espemally if the
era[ instruments had the effect of entirely displacing any inconsistent State provisions dealing
1-the same issue. Obviously, the foundation justices of the High Court thought that such an
n of the power in section 51(axv) of the Constitution would exceed the paragraph and also
at*lt was inconsistent with the implied relationship between the federal and State law making

Whybrow litigation ensuored that this did not happen. The first case appeared to establish that
-Commonwealth Court of Conciliation and Arbiiration could not make any award that was
nsistent with a law of a State — although that p1m01ple did not survive the demise of the
cserved State powers doctrine in the Engineers Case in 1920 Of more lasting effect was the
on in the third case to the effect that section 51(xxxv) did not provide authority for the making

9 10) 11 CLR 311, 336 (Isaacs ]}, 342 (Hngbms D). See further McCallum & Smith 1986: 68-69.

The legistation has for many years contained provision for the making of commen rule awards in the Territories.
iese provisions depend for the constitutionality upon the Territories power in section 122 of the Constitution. See now
kplace Relations Act 1996, sections 141- 142,

v Commonwealth Court of Conciliation and Arbitration; Ex parte Ozone Theatres (Aust} Lid (1949) 78 CLR 389,
..See also R v Kelly; Ex parte State of Victoria (1950) 81 CLR 64. The provision that was at issue in Ozone
‘5 was an attempt to extend the operatmn of & common rule measure that had been put in place during World War
rehance upon the defence power in section 51(vi).

See further Ford 1984: 65-78 — but of R v Twrbel; Ex parte Australimn Bullding Construction Employees and
ilders Labourers Federation (1980) 144 CLR 335, 353-56 (per Murphy J); Re Federated Storemen and Packers
vion of ustralia; Ex parte Wooldumpers (Victoria) Ltd (1989) 166 CLR 311, 320-21 (per Mason CJ), 327-28 (per
eane J). Partly in response to the observations in Wooldumpers, the legislation was amended in 1993 by the insertion
‘provision intended to prevent “industrial situations™ developing into “disputes” — see WR Act, section 4(1).

‘Awalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129



e common rule awards, and that the Federal tribunal could deal only with disputes to which there

"g ‘identifiable parties. As indicated, this not only helped preserve the autonomy of the State

D tems, but also severely circumscribed the development of the prevention power in the Federal

e ere. This, in turn, meant that the development of the system as a whole had to depend on the
¥5hly artificial and increasingly unwieldy concept of the industrial “dispute”.

Frilthough the decision in the third Wiybrow Case undoubtedly served to inhibit the development of
i federal system of conciliation and arbitration, its practical impact was much less marked than
t have been anticipated simply by taking the decision at face value. This can be attributed to a
B mber of factors, among the most important of which were the decisions of the High Court in the
hiwood Cinema® and Metal Trades cases ™

first of these cases enabled registered trade unjons to generate industrial disputes with
loyers who did not presently employ any members of the union, and irrespective of whether
gkisting employees were satisfied with their terms and conditions of employment. This
ision was based on the premise that unions were parties principal to disputes in their own right,
ot just as agents for their members. This reasoning meant that unions could now generate
sputes on behalf of persons who were presently neither employees nor members, but who might
)5 come their members in the future. Furthermore, they could do this by service upon employers of

Fdemands set out in written logs of claims. If the employer rejected or ignored these demands, or put
gounter-offer, that was sufficient to create a “dispute” for purposes of attracting the jurisdiction of
ederal tribunal, even though the dispute existed only “on paper”™® Ten years later, in Metal
des, & majority of the High Court took this reasoning a stage further by determining that unions
tuld-also generate disputes about the terms and conditions of non-members whe were presently
ployed by employer parties.®* An award made in settlement of such a dispute could require the

Brirwood Cinema Limited v The Australian Theatrical and Amusement Employees’ Association (1925) 35 CLR 528,
. . _

The Metal Trades Employers Association v The Amalgamated Engineering Union (1935) 54 CLR 387.

On the origins of paper disputes see R v Conmonweaith Court of Conciliation and Arbitration; £x parte GP Jones
914) 18 CLR 224, '

+“In deciding this case, the Court overruled its earlier decision in Amalgamated Engineering Union v Alderdice Pty
d, I re Metropolitan Gas Co (1928) 41 CLR 402, in which the Court had decided that the Commonwealth Court of
onciliation and Arbitration did not have power to make awards “prescribing the duties of employers to employees who
ie neither parties to the industrial dispute before the Court nor members of nor represented by an organisation which is
party to that dispute” (per Knox CJ, 411). Interestingly, only one member of the Court (Isaacs J, 419} made even
Passing reference to the decision in Burwood Cinema. In Re Finance Secior Union of Australia; Ex parte Financial

itfic (Vic) Pty Ltd (1993) 178 CLR 352 by a 4:3 majority the Court determined that the AIRC could not include
fovision in an award to the effect that employers in the insurance industry make superannuation contributions in respect
f all employees, irrespective of union membership, into a named superannuation fund. In reaching this decision Mason
» Deane. Toohey and Gaudron I (at 361) suggested that the Metal Trades principle extended only to claims relating
wages and conditions of non-members, and not to claims that refate to matiers beyond that. This decision is not
hout difficuity, On one view, any claim that falls within the jurisdiction of the Commission in relation to employees
hf_) are union members ought logically also to pertain to the terms and conditions of non-members, Unfortunately,
heir Honowrs did not provide any guidance as to how the distinction between member and non-member claims was to
be drawn, and subsequent decisions provide little indication as to the extent, if any, to which the Metal Trades prineiple
ligs been compromised. :



sgic of Metal Trades also led to the result that awards could be binding upon all members of a
éred organisation of employers that was a party to an industrial dispute, even though that

new dispute with the employer, or to “rope” them in to an existing award, This latter
que generally involved the union creating a dispute by serving a log of claims upon the
yer demanding that they observe the terms of the award that is attached to the log. An award
‘in settlement of any such dispute would then bind the employer to observe the terms of the
award.®

onstraints imposed by Whybrow were also mitigated by the provisions of the 1904 Act which
vith the continuing operation of aV\{ards in circumstances where there has been a transmission
usiness by an employer who was respondent to an award to another employer entity who was
-respondent to that particular award, or who was not respondent to any award. The
nstitutionality of these provisions was upheld in George Hudson. Although they have generated
Jatively little litigation over the years, they did serve to maintain the integrity of the federal

by ensuring that employers could not escape award coverage simply by transferring their
ss to another entity that was not party to an industrial dispute, and consequently was covered

See Re Media, Entertaimment and Arts Alliance; Ex parte Arnel (1994) 179 CLR 84; Re National Tertiary
{ediication Indusiry Union; Ex parte Quickenden (1996) 11 ALIR 75; Attorney General (Queensland) v Riordan (1958)
B192.CLR 1, 39-48 (per Kirby J).

e now Horkplace Relations Act 1996, section 149(1)(f).

.,

This logic caused some employer organisations to devise a form of “associate™ or “non-industrial™ membership,
h carried most (if not all) of the benefits of membership, but did not carry the burden of award coverage. The
cacy of this technique has been thrown into some doubt by the decision of the AIRC in Carpenter v Corona
ifacturing Pty Ltd, Whelan C, 30 October 2002, Print PR924136,

ection 111AAA of the WR Act is intended to help preserve the integrity of State systems of conciliation and
i ation by requiring the AIRC to cease dealing with a dispute involving employees whose terms and conditions are
sgulated by a State award or agreement, unless satisfied that it would not be in the public interest for it to cease dealing
th.the dispute. This provision was introduced in 1996, and appears to have had the effect of reducing the use of
g-in awards, although it certainly hes not eliminated the practice,

G'eorge Hudson Limited v Australian Tinber Workers' Union (1923) 32 CLR 413.

 But see Shaw v United Felt Hat Pry Ltd (1927) 39 CLR 533. Mote recently, see North Western Health Care
Work v Health Services Union of Australia (1999) 92 FCR 477; PP Consultants Pty Ltd v Finance Sector Union
00) 201 CLR 648. For comment see Creighton 1998; Ginters 1999; McCallum 2001.



combmed effect of the decisions in Burwood Cinema, Meml Trades and George Hucdson, was
able the federal system of conciliation and arbitration to maintain and to extend its reach
ithstanding the constraints imposed by the third Whybrow decision. These decisions were the
uct of the expanded and reconstituted High Cowrt as described earlier. However, their practical
t would have been significantly less profound had it not been for what some might regard as a
ninitive decision of the Court whilst the founding members were still in the majority.

ty to engage in an interstate industrial dispute thereby triggering the jurisdiction of the Federal
whether those provisions of the Act which provided for the registration and regulation of
ons and employer associations, including the conferral of corporate status upon registered
-were within the scope of the conciliation and arbitration and incidental powers; and whether
pansive definition of “industrial dispute” in the 1904 Act was within the legisiative
'ﬁpgtence of the Parliament.

Court, comprising Griffith CJ, Barton, O’Connor and Isaacs JJ, unanimously upheld Higgins
ision to register the applicant union, and in doing so rejected all of the arguments put forward
he employers to the effect that the registration provisions of the 1904 Act were beyond the
tive powers of the Parliament under section 51(otxv). The Court was also unanimous in
ecting employer arguments that the definition of “industrial dispute” in section 4 of the 1904 Act
yond power. .

‘decision in Jumbunna played a crucial role in the development of the federal system of
strial regulation over the ensuing decades. For example, it helped legitimate provisions
ded to protect the organisational security of registered organisations and to give such
isations the capacity to access the Commonwealth Court of Conciliation and Arbitration by
apitdting disputes as representative of their members and (post-Burwood Cinema) as parties

ipal in their own right. It also helped to expand and consolidate the jurisdiction of the federal
buiial by permitting the legislature to adopt an expansive approach fo the range of matters that
d be made subject to conciliation and arbitration — although, as will appear, the jurisprudence in
area took some curious twists and turns over the years,

e course of their reasons in Jumbunna, several members of the Court exhibited a very real
eciation of the logic of collective bargaining, and of ‘the central role” of representative
isations in that process. For example O”Connor J observed that:

It may well be conceded that there is no general power to prevent and settle industrial
disputes by any means the legislature may think fit to adopt. The power is restricted to
prevention and settlement by conciliation and arbitration. Any attempt to effectively
prevent and settle industrial disputes by either of these means would be idle if individual
workmen and employees only could be dealt with. The application of the “principle of
collective bargaining,” not long in use at the time of the passing of the Constitution, is

(1908) 6 CLR 309.



essential to bind the body of workers in a trade and to ensure anything like permanence in
the settlement. Some system was therefore essential by which the powers of the Act could
be made to operate on representatives of workmmen, and on bodies of workmen, instead of
-on-individuals only. But if such representatives werg merely chosen for the occasion
- without any permanent statis before the Court [of Conciliation and Arbitration], it is
" difficult to see liow the permanency of the settlement of the dispute could be assured.”

wareness of the nature of collective bargaining and sensitivity to the need for representative
W Loanisations of employees and (to a lesser extent) employers helps explain a decision that may at |
blush appear to be somewhat at odds with the views of the three original members of the High -
4 coneerning the implied constitutional limitations on the power of the Federal Parliament to
aws or authorise the making of awards intruding upon the sphere of State legal regulation.
¥.lthough both Barton and O’Connor JJ (and Griffith CJ less overtly) had opposed the inclusion of
e conciliation and arbitration power in the Constitution, they would have been fully aware of the
ins for its inclusion. As such, they were clearly prepared to countenance the enactment of
lation which was apt to, and indeed essential for, the achievement of that purpose.®
bsequent developments have clearly demonstrated that, having in Jumbunna permitted the genie
ot ¢onciliation and arbitration to escape from the boitle of section 51(xxxv), it was quite impossible,
pamcularly where that powet was enhanced by the express and implied incidental powers, to restore
Status as a means of last resort where collective bargaining had proved io be ineffectual or
possible. After the Engineers Case,™ comparatively few cases have been argued before the High
Gourt in an attempt to revive the notion that the Constitution itself imported an implied federal
friction on the Commonwealih’s law-making., None has attempted to reverse the historic ruling

The Industry Requirement
The dispute must be in an industry

[he employers’ challenge to the validity of the 1904 Act in Jumbunna was based, in part, on the
iSsertion that the definition of “industrial dispute” in section 4 of that Act, and the criteria for
istration as an organisation set out in section 55, encompassed disputes and organisations who
were engaged in activities that did not fall within the meaning of “industry” as that term is used in
tion 51(xxxv) of the Constitution. O’Connor J dealt with this issue in a straightforward and
OMIMONSerIse manner;

bid, 358-59. See too Griffith CJ, at 334; Barton J at 345; and Isaacs J at 377-78.

Plowman & Smith (1986: 213) suggest that the decision may be attributed to the fact that the members of the Court
iay not have fully considered the 1mphcat10ns of the decision; that they may “have been carried away by the sense of
ceasion, given that this was the first titne they had been called upon to examine the scope of the conciliation and
rbitration power; and that “having excluded the majority of employess of State governments® (sic) and State
nstrumentalities from the jurisdiction of the Arbitration Court [in Federated Amalgmnated Goverrunent Railway and
ramway Service Association v New South Wales Railway Traffic Employees Association (1906) 4 CLR 488] the
udges were more prepared to give the Arbitration court a free reign (sic).”

Amalgmnated Society of Engineers v Adelaide Steamship Co Lid (1920) 28 CLR 129.

1990377714
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_ The words [“industrial dispute”] are free from ambiguity, and must be construed with their
“ordinary grammatical meaning. So construed, the definition includes within the term

industry’ every kind of employment for pay, hire, advantage, or reward... ‘Industrial
dispuite’ was not, when the Constitution was framed, a technical or legal expression. It had

.not then, nor has it now, any dcquired meaning. It meant just what the two English words
in their ordinary meaning conveyed to ordinary persons... ¥

s expansive approach to the concept of “industry” survived for some considerable time. For
ple, in the Municipal Employees Case®® a majority of the High Court decided that manual
grkers employed by local government authorities were engaged in mdusny in the requisite sense.
e course of his reasons Higgins J expressly rejected the propomttomthat only manual employees
d be so engaged:

It is frue that up to the present most of the disputes are disputes with manual workers; but
_ we are discussing a remedial power conferred on parliament for all time; and we have no
right to limit the meaning of the words to manual disputes, even if it were true that when
the Constitution became law there had been o disputes with non-manual workers as to
their COﬂdlthﬂS of labour...

avan Duffy J, in dissent, saw the matter rather differently:

In my opinion an ‘industrial dispute’ within the meaning of section 51(xxxv) of the
Constitution is one in which a number of employees organised or united together are in
contest with their employer or employers with respect to the remuneration of the
employees, or with respect to any matter directly affecting them in the performance of their
duties, in an undertaking or under takmgs carried on for the pmpose of gain and whotly or
mainly by means of manual labour.™

tese observations of Gavan Duffy J neatly encapsulate the tensions that were to bedevil the
erpretation of the “industrial dispute” concept for more than sixty years: the notion that white
ollar workers in general, and professional staff in particular, could not engage in “industrial”
isputation for purposes of attracting the jurisdiction of the Federal tribunal; that “industrial”
putes could only arise in situations where business was undertaken for purposes of profit; and
at even where the parties were engaged in an “industry” in the relevant sense, the range of matters
lation to which they could engage in disputation was limited to “remuneration” and to “any
ter directly affecting them in the performance of their duties.”

(1998) 6 CLR 309, 365. See also Griffith CJF at 333, and Isaacs J at 370. Barton J did not make any direct reference
his issue, but nor did he disagree with his colleagues on this point.

Federated Municipal and Shire Council Employees’ Union of dustralia v City of Melbourne (1919) 26 CLR 508.

- Loe. cit., 575.

* Loc. cit., 584. 1t is perhaps worth mentioning in this context that Gavan Duffy J was counsel for the employers in

futnbuning.
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ollar employment was found to be within the reach of the federal tribunal in the fnsurance
d-Bank Officials Cases in 1923.* This was essentially on the basis that the activities of
sianid insurance companies were ancillary to the functioning of industry, and as such could be
; gd as “incidental” to industry for purposes of access to the conciliation and -arbitration
PPem.® However, the High Court adopted a rather different approach in the State Teachers Case
ﬁﬁ 79 4 In that case it was held that school teachers employed in State schools were not engaged
ustry in the relevant sense. In the course of their joint reasons, Knox CJ and Gavan Duffy and
7 found that the educational activities of the States could not constitute an industry:

~ They bear no resemblance whatever to an ordinary trade, business or industry. They are
not connected directly with, or attendant upon, the production or disttLibution of wealth; and
there is no cooperation of capital and labour, in any relevant seénse, for a great public
- scheme of education is forced upon the communities of the States by law.*

thermore:

If carrying on a system of public education is not within the sphere of industrialism, those
who confine their efforts to that activity cannot be engaged in an industry or in an industrial
occupation or pursuit.”?

ie course of a vigorous dissent, Isaacs J made it clear that he saw the matter in a very different

Education, cultural and vocational, is now and is daily becoming as much the artisan’s
capital and tool, and fo a great extent his safeguard against unemployment, as the
employers’ banking credit and insurance policy are part of his means to carry on the
business. There is at least as much reason for including the educational establishments in
the constitutional power as ‘labour’ services, as there is to inciude insurance companies as
‘capital’ services.*

Australian Insurance Staffs* Federation v Accidenmt Underwriters® Association and Bank Officials Association v
¢ of Australasia (1923) 33 CLR 517. The two cases were heard together.

> See Rich and Isaacs IJ, foe. cit, 527. Sce also Proprietors of Daily News Limited v Australian Jowrnalists
ciation (1920) 27 CLR 532, where the High Court unanimously rejected the proposition that journakists were
capable of being involved in an industrial dispute.

Federated State School Teachers Association of Australia v Victoria (1929) 41 CLR. 569. Prior to the decision in the
Eugmeef s Case (supra), the majority could have achieved the same result in reliance upon either or both of the reserved
ate powers and implied governmesntal immunities doctrines.

Loe. cit., 575.
Loe. ¢it., 575-16.

Loc. eit., 588.



mployed in an “industry” in the State Public Servants’ Case.*® Clerical workers emp]oyed by
ammissioner for Motor Transport of New South Wales,* firefighters,” and university teachers
st a similar fate, >

end-result of these decisions was that, by 1983, it was impossible to predictiwith any degree of
inty whether any given group of employess would or would not be regarded as being engaged
“industry” for purposes of aceessing the jurisdiction of the federa] tribunal. Creighton, Ford &
ichell (1993: 443) have suggested that to the extent that it is possible to derive any principles of
eral application from the decided cases, it was to the effect that a dispute could be regarded as
i 51tely industrial if:

(a) the activity of the employers directly involved the production or distribution of material
wealth (‘tangible goods and commodities®);

{b) regardless of the activity of the employers, the work of the relevant employees was
indistinguishable in character from work performed by other employees directly engaged in
the production and distribution of material wealth;

(c) the activity of the employers, whilst not of itself directly pl'oductiic;e of material wealth,

e Queen v The President ete of the Commonwealth Conciliation and Arbitration Commission; Ex parte Associaiion
fessional Engineers, Australia (1959) 107 CLR 155.

he Oneen v Marshall; Ex parte Federated Clerks Union of Australia (1975). 132 CLR 595.

Rv Colen; Ex parte Motor Accidents Insurance Board (1979) 141 CLR 577.

R v Holines and Federated Clerks Union of Australia; Ex parte Manchester Unity Independent Order of Oddfellows
ictoria (1980) 147 CLR 65.

The King v Conmomvealth Court of Conciliation and Arbitration; Ex parte Victoria (1942) 66 CLR 438,
Rv Holmes; Ex parte Public Service Association of New South Wales (1978) 140 CLR 63.
Pitfield v Franki (1970) 123 CLR 448.

‘R v MoMahon; Ex parte Darvall (1982) 151 CLR 57.
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was so closely associated with it as to be *incidental’ or *ancillary’ to industry proper. The
closeness of the connection required was a matter of degree.”

usly, the notion that “industry” was confined to manual labour must be taken to have been
d by the time Professional Engineers was decided in 1959. Furthermore, with the passage of
nd the increasing integration of the modern econoiny, the dissenting opinion of Isaacs | in the
Teachers case becomes more and more compelling,

Th-e,'subjecr-marter of the dispute must be industrial in character

as noted earlier that in the course of his dlssentmg reasons in the Municipal Employees Case,
an Duffy J had indicated that in his opinion “industrial disputes” within the meaning of section
) were disputes with respect to the remuneration of employees or to “any matter directly
ng them in the performance of their duties”. This form of words clearly suggests that Gavan
uffy J considered that the jurisdiction of the federal tribunal did not extend to “disputes” that had
n indirect bearing upon the performance of work by the employees to whom the alleged
ute related.

easoning is also evident in the opinion of O’Connor J in Clancy,* an early case involving the
pretation of the Industrial Arbitration Aet 1901 (NSW). The case turned upon whether the
ion of “indusirial matter” in the 1901 Act extended to regulation of the closing hours of
heérs shops. O’Connor J stated that:

The construction of the section must be controlled by the subject matter, and the general
intention of the Act. The subject matter is to regulate the relations between employers and
employees...If we confine the effect of the sections to matters directly affecting indusiries,
its scope and intention can be carried out. But once we begin to introduce and include in
its scope matters indirectly affecting work in the industry, it becomes very difficult to draw
any line so as to prevent the power of the Arbitration Court from being extended to the
regulation and control of businesses and industiies in every part.® -

e views of Gavan Duffy J (in the Municipal Employees Case) and O’Connor J (in Clancy) stand
marked conirast to those of Isaacs and Rich JJ in the Unton Badge Case:

The words of the Constitution ‘industrial disputes’ stand unabridged.by any specified
subject matter of disputes; they fit themselves to every phase of industrial growth, and look
only to the single fact of an industrial dispute. Parliament, shaping the national policy in
accordance with the predominant political ideas for the time being, may or may not restrict
causes upon which public intervention shall proceed; but unless it does so, we are unable to
se¢ how the court can impose any {imitations on the matters which, at any given moment in
the life of the Commonwealth, do in fact, and by their practical operation, affect at some

For more detailed consideration of the industry requirement see Creighton, Ford & Mitchell 1993: ch 17, McCallum
& Pittard 1995: 237-37; Williams 1998: 63-78,

Clancy v Butchers' Shop Employees Union (1904) 1 CLR 1 8L

Loc. cit., 207,
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stage interrelations of employers and employed so as to give rise to what would then be
regarded as an industrial dispute.®®

1d Rich JJ clearly contemplated that the legislature could place restriciions upon the range
jtters that could properfy be made the subject matter of arbitral disputes. But they were equally
ty f the view that no such restrictions were inherent in section 51 (nxv) itself.

stinction between inherent constitutional constraints upon the subject matter of industr 1al
and those imposed by the legislature became a constant refrain in the decisions of the High
it over the years following the Mzmz‘cipal Employees case. In some instances, the Court simply

not. make clear whether it was dealing with the interpretation of the statutory definition of the
i sindustrial dispute™, or with the metes and bounds of what was perm1551ble in terms of section
). In other cases, it seemed to elide the two concepts. On either view, the High Court’s

ie on this subject was unclear and open to the criticism that it lacked consistency.

articular, the Court appeared for a time to vacillate between an apparent desire to respect the
ple of “managerial prerogatives”, and an acceptance that parties that stand in an industrial
ionship may plopelly engage in a dispute about any subject matter that pertains to that
ionship — and that it is for the legislature to decide whether or not to invest the tribunal with the
sapacity to prevent and settle such disputes by conciliation and arbitration. This, in turn, helped to
nigilight the reality that if industrial parties chose to dispute in relation to a given subject matter, it
ed little practical purpose to determine that that subject matter stood outside the realm of
ral disputes. Arguably, the fact that a given issue could not form the subject matter of an
ral dispute might make disputation in relation to that issue less likely, because such disputation
been “delegitimated”, More prosaically, a restrictive approach to the permissible subject matter
spute simply served to put the parties beyond the reach of the umpire.

ie of the most vigorous proponents of the view that matters of “managerial prerogative” stood
tSlde the reahn of arbifrable disputes was Barw1ck CJ. For example, in Tramways No 2 his
Sour put the matter thus:

Whilst it is a truism that industrial disputes and awards made in thelr settlement may
consequentially have an impact upon the management of an enterprise and upon otherwise
unfettered managerial discretions, the rnanagement of the enterprise is not itself the subject
matter of an industrial dispute.™ :

v-the facts of that case, the High Court unanimously came to the view that it was not possible to
wve an arbitrable dispute over whether fram or bus services operated by a two-man crew should be

=" Australian Tramway Employee's Association v Prahran & Malvern Tramways Truse (1913) 17 CLR 680, 702. In
his case the majority of the Court determined that a dispute about whether union members could wear a union badge on
ir watchchains whilst on duty was a dispute as to an industrial matter. Note also the expansive approach adopted by
majotity in Federated Clothing Trades v Archer (1919) 27 CLR 207 (a demand that all garments made by
pondent employers should carry a label identifying the actual manufacturer of the garment was found to be
‘industrial” in character).

The Chieen v Commenwealth Conciliation and Arbitration Commission; Ex parte Melbowne and Metropolitan -
_ nnvays Board (1966) 115 CLR 443, 451, To the same effect, see also his Honour’s observations in R v Flight Crew
Officers' Industrial Tribunal; Ex parte Australian Federation of Air Pilots (1971) 127 CLR 11, 20.
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tted to one-man operation. The Awustralian Tramway and Motor Omnibus Employees’
tion had formulated its demands in this way, following an earlier majority decision of the
owt to the effect that a demand that all trams and buses operated by the respondents be
anned by both a driver and a conductor and that no existing two-man tram or bus operation be

cted to one-man operation without the consent of the union ot an order of the Commission did
nstitute an “industrial” matter in the requisite sense.”® :

o

&Silowing the decision in the 1966 Case, the Union reformulated its claim yet again. This time, it
ided that employees should not be required to drive trams or buses without the assistance of a
mSndoctor. By a majority of 3:2 the High Court determined that this demand did operate to create .
atbitrable dispute.® Just two years later, in Gallagher, the Court had to determine whether an
able dispute could arise from a demand that the crew of a ship called the Cellana should
e the three cooks claimed by the relevant union or the two proposed by the ship-owner. In a
mous judgment, the Court stated that:

. We should have thought that it was beyond argument that a dispute on such a subject
matter is an industrial dispute and that it clearly relates to the relations betwgen employer
and employees and to work done or to be done by employees.®

twin concepts of managerial prerogatives and the requirement that the subject matter of a
e should bear directly upon the relations of employers and employees permeated decisions of
Bthe:High Court for many years. This resulted in a broad range of matters being adjudged to be
yond the reach of the tribunal. In addition to shop tradmg hours® and manning levels on buses,
Tams and aeroplanes,” they included: compulsory unionism,® occupational superannuation,® use of

R v Commonwealth Conciliation and Arbitration Commission; Ex parte Melbourne & Metropolitan Tramways
d (1965} 113 CLR 228 (Tramways No 1).

felbourne & Metropolitan Tramways Board v Horan (1967) 117 CLR 78 (Tramways No 3). For a critical analysis
‘the Tramways decisions, see Maher & Sexton 1972: 111-14,

The Oneen v Gallagher; Ex parte Commonwealth Steamship Owners' Association (1968) 121 CLR 330, 335. The
urt comprised Kitto, Taylor, Menzies, Windeyer and Owen JI. Of thase, two (Kitto and Owen 17) had dissented in
aunweiys No 1, whilst two (Taylor and Menzies 1) had been in the majority in that case. Taylor, Menzies and Owen JJ
been members of the Court in Tramways No 2. Menzies and Owen J] had been pert of the majority in Tranways
3, whilst Taylor J had dissented in that case.

In-addition to Clancy, see R v Kelly; Ex parte State of Victoria (1950) CLR 64,

See Tramways No 1, Tramways No 2, and Australian Federation of Air Pilots v Flighterew Officers Indusirial
itnmal (1968) 119 CLR 16, The fogic of the position adnpted by Barwick CJ in this latter would have the effect that
& loccupational health and safety of employees might not constitute an industrial matter.

"R v Wallis; Ex parte Employers' Association of Waol Selling Brokers (1949) 78 CLR 529; R v Findlay: Ex parte
ctorian Chamber of Manufactures (1950) 81 CLR 537 —ef R v Gaudron; Ex parte Uniroval Pty er (1978)-141 CLR
704 For comment on these decisions see Mitchell 1986, 1987, 1988; Weeks 1995.

Mma'g?};#;'-!amdron Knight; Ex parte Commonwealth Ship Owners' Association (1952) 86 CLR 283. Alihough the
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r5,% reinstatement of dismissed employees,®® decisions on compulsory redundancy of
pilots,” and direct deduction of trade union dues.® However, just as there were many
25 of restrictive interpretations of either or both of the statutory definition of industrial matter

w

mways trilogy.” Nevertheless, by the early 1980s there was a clear need for 4 reassessment
xtensive and confusing body of learning on the industrial matter requirement —as with the

fecision is commonly cited as authority for the proposition that occupationat superannuation could not constitute an
tial matter”, this may be to overstate the matter. This is because only two members of the Court (McTiernan and
ug 1)) expressly based their decision on the proposition that accupational superannuation could not congtitute an
rial matter”. Two others (Webb and Kitto JJ) determined that it could constitute an industrial matter, whilst two
n.CJ and Fullagar J) based their decision on the fact that as the legislation then stood, awards could not operate for
jod of more than five years. This would have meant that in many instances the award which created an entitlement
erannuation payment would no longer be operative by the time the benefit became payable.

Judges qf the Commonwealth Indusirial Cowrt; Ex parte Cocks (1968) 121 CLR 313 — cf R v Moore; Ex parte
raied Miscellaneous Workers ' Union of Australia (1978} 140 CLR 470, 477 (per Jacobs J).

v Gough: Ex parte Meat and Allied Trades Federation (Australia} (1969) 122 CLR 237; R v Flight Crew Qfficers’
strial Tribunal; Ex porte dustralian Federation of Air Pilots (1971) 127 CLR 11; R v Portus; Ex parte City of
r(1973) 129 CLR 312.

Flight Crew Qfficers’ Industrial Tribunal; Ex parte Australian Federation of Air Pilots (1971) 127 CLR 11 —cf
cham; Ex parte Fitzsimons (1976) 137 CLR 153. . :

Portus; Ex parte ANZ Group (1972) 127 CLR 353 — of Re Alean Australia Lid; Ex partevFedemrion of |
trial, Manufacturing and Engineering Employees (1994) 181 CLR 96, discussed below.

¢e for example: R v Commonwealth Conciliation and Arbitration Conunission: Ex parte Transport Workers®
i of Australia (1969) 119 CLR 529 {demarcation disputes); R v Coldham; Ex parte Fitzsimons (1976) 137 CLR
istablishment and maintenance of a seniority list for airline pilots and its application in relation to promotion and
L '"03')2 R v Moore; Ex parte Federated Miscellaneous Workers' Union of Australia {1978) 140 CLR 470, 477
ber Jacobs J) (terms upon which contractors might be engaged on a mine construction site); and R v Genedron; Ex parte
G ,yal Pry Ltd (1978) 141 CLR 204 (preference in employment for union members).

or more detailed studies of the industrial matter concept, see Creighton, Ford & Mitchell 1993; ch 18; Pittard &
ughton 2003: 458-86, ’

is colourful metaphor was employed by Higgins I (in the Commonwealth Court of Concillation and Arbitration) in
rmath of the. decision in the second Whybrow Case — see Australian Boot Trade Employees Federation v
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members of the Court seemed somewhat frustrated by the fact that the applicant association of
ity teachers had chosen to try to establish that universities were engaged in activities that
properly be regdrded as ancillary or incidental to industry, rather than seeking to reassert the
S Tihority of the approach adopted by Griffith CJ and O*Connor J in Jumbunna.”

the following year, in the Social Welfare Case™ the Court was unanimous in sweeping away a
of authority dating back to the decision in State Teachers in 1929.” In doing so, it affirmed the
rrectness of the approach expounded by Griffith CJ and O*Comnor J in Jumbunna, and by Higgins
n the Municipal Employees Case™ and in the Insurance Staffs Case.” Their Honours had no
bt that:

The words [‘industrial disputes’] are not a technical or legal expression. They have to be
given their popular meaning — what they convey to the man in the street. And that is

essentially a question of fact.”

y continued:

It is, we think, beyond question that the popular meaning of ‘industrial disputes’ includes
disputes between employees and employers about the terms of employment and the
conditions of work...We reject any notion that the adjective ‘industrial® imports some
restriction which confines the constitutional conception of ‘industrial disputes’ to disputes
in productive 1ndustry and organised business carried on for the purpose of making profits,
The popular meaning of the expression ne doubt extends more widely to embrace disputes
between parties other than employer and employee, such as demarcation disputes, but just
how widely it may extend is not a mater of present concern.”

}_ffirmtr & Co (1910} 4 CAR 1, 42 — of Attorney-General (Queensland) v Riordan (1998) 192 CLR1, 39-48 (per Kirby

The Queen v McMahon; Ex parte Darvall (1982) 151 CLR 57,
Loc cit., 60-61 (per Gibbs CI), 65-66 {per Mason J), 73-74 {per Murphy I} and 74-75 {per Brennan J).

he szen v Coldham; Ex parte Australian Social Welfare Union (1983) 153 CLR 297. The Court comprised Gibbs
Mason, Mourphy, Wilson, Brennan, Deane and Dawsen 11,

State School Teachers' Association of Australia v Victoria (192_9) 41 CLR 569,

GSFgger ated Municipal and Shne Council Emp!oyees Union of Australia v Melbourne Corporation (1919) 26 CLR

dustralion Insurance Staffs ' Association v Accident Underwriters’ Association (1923) 33 CLR 517 528-29.
1983) 153 CLR 297, 312.

g Loc. cit, 3]2-[3..
MI990371M
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ast observation clearly indicated that there was still some unfinished business in terms of the
1issible subject matter of industrial disputes, despite the radical reassessment of the position
ting to the range of persons wlho could engage in such disputes. Even here, however, the High
it did not discard the established doctrine in its entirety:

It has been generally accepted...that the power conferred by s 51(3xxv) is inapplicable to
the administrative services of the States...The implications which are necessarily drawn
from the federal structure of the Constitution itself impose certain Jimitation on the
legislative power of the Commonwealth to enact laws which affect the States (and vice
versa). The nature of those limitations was discussed in Melbowrne Corporation v The -
Commonwealth® Victoria v The Commonwealth (the Pay-roll Tax Case)®...If at least
some of the views expressed in those cases are accepted, a Commonwealth law which
permitted an instrumentality of the Commonwealth to control the pay, hours of work and
conditions of all State public servants could not be sustained as valid, but...the limitations
have not been completely and precisely formulated and for present purposes the question
need not be further examined.® :

question was “further examined” three years later in Re Lee,* where the Court unanimously
sjected arguments put by the State of Queensland to the effect that State and private school teachers
e not engaged in an “industry” in the relevant sense, and that teachers in Siate schools were
olved in the administrative services of a State or in activities that were inherently a State activity.
pproach adopted by the Court in that case meant that it was not necessary for it to express any
Ecided view as to the existence or extent of the exclusion from the reach of the conciligtion and
tration system of employees of a State engaged in the administrative services of that State.
evertheless, the members of the Court did see fit to express some preliminary views on this issue.
example:

There is...mmuch to be said for the proposition that, assuming that there is nno discrimination
against a State or singling out...the exercise of the arbitration power in the ordinary course
of events will not transgress the implied limitations on Commonwealth legislative power.
The exercise by the [the Australian Conciliation and Arbitration] Commission of its
authority with respect to the employment relationship between a State and its employees in
the course of settling an interstate industrial dispute appears to fall within s 51(xxxv).
Although the purpose of the implied limitations is to impose some limit on the exercise of
Comm onwealth power in the interest of preserving the States as constituent elements in the
federation, the implied limitations must be read to the express provision of the
Constitution.® ’

+(1947) 74 CLR 31.

5'(1911) 122 CLR 353.

'(1933) 153 CLR 297, 313.

© Re Lee: Ex parte Harper (1986) 160 CLR 430,

Lo, cit., 453 (per Mason, Brennan and Deane IJ).
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755, ¥ the Court again took the view that it was not necessary to pronounce upon the nature and
t of the implied limitation in the case then before it.* However, the Court was finally called
 to express a decided view on this issue in Re AEUY

se arose out of a wide-ranging challenge by the State of Victoria (supported by several other
5) to various aspects of federal industrial relations legislation as it applied to the State public
tor.in Victoria. The Court reaffirmed the preliminary position expressed in Re Lee, and in doing

entified two practical impacts of the implied limitation upon the operatlon of the federal
tem.* First:

It seems to us that critical fo that capacity of a State [ie the capacity to function as a
. government] is the government’s right to determine the number and identity of the persons
whom it wishes to employ, the term of appointment of such persons and, as well, the
. number and identity of the persons whom it wishes to dismiss with or without notice from
its employment on redundancy grounds. An impairment of a State’s rights in these rights
in these respects would, in our view, constitute an infringement of the implied limitation.
On this view, the prescription by a federal award of minimum wages and working
conditions would not infringe the implied limitation, at least if it takes appropriate account
of any special functions or respensibilities which attach to the employees in question.®

other wards, federal regulation of core terms and conditions of State employees would not of
tself run foul of the implied limitation, but regulation of the numbers and identity of such
ployees would not be within the Federal power. However, the Court went on to identify a second
tegory of State employees whose core terms and conditions could not be subject to any measure of
al regulation:

In our view, also critical to a State’s capacity to function as a government s its ability, not
only to determine the number and identity of those whom it wishes to engage at the higher
levels of government, but aiso to determine the terms and conditions on which those
persons shall be engaged. Hence, ministers, ministerial assistants and advisers, heads of
departments and high level statutory office lholders, parliamentary officers and judges
would clearly fall within this group. The implied limitation would protect the States from

‘Re State Public Services Federation; Ex parte Attorney-General (W} (1993) 178 CLR 249.

“This case arose out of some rather vague and highly inflated claims in a log of claims served upon the Governments
f Western Australia and a number of other States. The case was decided on the basis that the Union's demands
Onstituted a claim for pay increases as determined by the AIRC, and that as such they were not capable of giving rise to
‘genuine interstate dispute between the parties.

" Re Australian Education Union Ex parte Siate of Victoria (1995) 184 CLR 188,

A majority comprised of Mason CI, Brennan, Deane, Toohey, Gaudron and McHugh J] delivered joint reasons.
iDawson ] dissented, essentially on the ground that he did not consider that an industeial dispute between a State and its
mployses could possess the necessary element of interstatedness to fall within the jurisdiction of the tribunal,

¥ (1995) 134 CLR 138, 232,

M%90377/4
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the exercise by the [Australian Industrial Relations] Commission of power to fix minimum
wages and working conditions in respect of such persens and possibly others as well.*

‘et effect of these decisions is that the only employees who fall outside the reach of the
ciliation and arbitration power is a somewhat imprecisely defined group of senior State public
nts and office holders and, infespect of certain issues, some less senior employees of the
tes. It remains to consider the range of matters in relation to which the federal tribunal may
wercise powers of conciliation and arbitration.

ill be recalled that in Social Welfare the High Court had expressly reserved the question of the
ent to which the conciliation and arbitration power would extend to disputes between parties”
ther than employer and employee, “such as demarcation disputes”. By implication, it had also
served reconsideration of the “industrial matter™ concept. Manifestly however, the existing
ecisional law in this area could not long survive a reversion to a broader view of the concept of -
industrial dispute” defined by reference to what the “man in the street” would understand by the
rm.>

hat this was indeed the case was evident from two 1984 decisions concerning the powers of the
hen) Victorian tribunal. First, in the Federated Clerks Case,” a majority of the High Court
etermined that the concept of “industrial matter” as used in the fndustrial Relations Act 1979 (Vic)
Id encompass a demand for the insertion in an indusirial instrument of a clause requiring
otification and consultation in advance of technological change, where that change might have
material effects”, including ‘““termination of employment, the elimination or diminution of job
portunities, promotional opportunities, job tenure or the use of skills, the alteration of hours of
ork, and the need for retraining or transfer of employees to other work locations.” In the course of
is reasons, Mason J clearly signalled that at least some members of the Court were prepared to
ountenance a reconsideration of the notion that matters of managerial prerogative fell-outside the
alm of industrial matters:

Whether the concept of management or managerial decisions can be sustained as an
absolute independent criterion of jurisdiction..is an important question that may require
future consideration...The prospect of industrial fribunals regularly reviewing business
policy decisions made by employers, and thereby controlling the economy to a substantial
extent, is indeed a daunting one, On the ofher hand, the popular understanding of an
industrial dispute extends to any dispute between employees and employers that may result
in the dislacation of industrial relations... What is more, reflection on the setious impact on
the community of industrial dislocation suggests that the scope and purpose of statutes
regulating conciliation and arbitration and industrial relations extend to the conferment of
jurisdiction on industrial tribunals in relation to industrial disputés in their broadest
conception.* '

' R v Coldham; Ex parte Australian Social Welfare Union (1983) 153 CLR 297, 312.

" Federated Clerks Union of Australia v Victorian Employers Federation (1984) 154 CLR 472,

M990377/4
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‘will appear presently, the foreshadowed reconsideration did not take long in coming. Further
dence of its imminence was furnished by the decision in the second of the 1984 Victorian cases,
fonim v Fellows? That case arose out of a decision by the Chairman of a Conciliation and
bitration Board, subsequently affinmed by the Full Court of the Supreme Coust of Victoria, that
1e Board did not have the capacity to deal with a dispuie between a trade union and an employer
neerning the reinstatement of a member of the union who had been dismissed by the employer.
e High Court unanimously found that such a dispute did relate to an industrial matter in the
elevant sense, although the Court also expressed some reservations as to whether thers could be an'
ibitrable dispute about reinstatement between a dismissed employee and their former employer,
ce by definition the employer/employee nexus would have been broken by the dismissal.” :

uither erosion of the notion that decisions concerning termination of employment and
nstatement fell outside the realm of arbitrable matters came with the decision in Rarger
ranium®™ although the importance of ensuring that claims in this area are made in proper form is
learly evidenced by Wooldumpers.”

Meanwhile, any doubt as to whether claims for payment into an occupational superannuation fund
ould constitute an industrial matier was put to rest by the decision in Mamifacturing Grocers.® In
he course of its decision, the High Court had this to say about the need for a “relevant connection”
gtween the subject matter of a purported dispute and the relationship of employer and employee:

For present purposes, it is sufficient to say that a matter must be comnected with the
relationship between an employer in his capacity as an employer and an employee in his
capacity as an employee in a way which is direct and not merely consequential for it to be

Loc. cit., 491,

(1984) _154 CLR 505.
- Loc. cit., 514 {per Wilson J).

Re Ranger Uranium Mines Pty Lid; Ex parte Federated Miscellaneous Workers' Union of Australia (1987} 163 CLR
656.

'™ Re Federaied Storemen and Packers Union of Austraiia; Ex parte Wooldumpers (Victoria) Lid (1989) 166 CLR 311.
Sec also Re Bayne Smelters Lid: Ex parte Federation of Industrial Manyfacturing and Engineering Employees of,
Australia (1993) 177 CLR 446; Re Printing and Kindred Industries Union; Ex parte Vista Paper Producls Pty Lid
(1993) 67 ALIR 604, :

% Re Mamyfacturing Grocers "Employees Federation (Ausiralia); Ex parte Australian Chamber of Manufactures (1986)
160 CLR 341. It should be noted that the demands in this instance were rather less ambitious than in & v Hamilion
Knight; Ex parte Commonwealth Steamship Owners' Association (1952) 86 CLR 283, which is discussed at note 64,
supra. In Re Amalgamated Metal Workers Union of Australia; Ex parte Shell Co of Australia Ltd (1992) 174 CLR 345,
the High Court determined that the identity and form of superannuation schemes inte which superanauation payments
should be made was 2 matier that pertained to the employment relationship in the relevant sense. On the other land, as
noted earlier, the Court in Re Finance Sector Union of Austratia; Ex parte Financial Clinic (Vi) Pty Lid (1993) 178
CLR 352 adopled a restrictive view of the capacity to make award provision in respect of superannuation contributions
on behalf of non-union members,

M990377/4
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an industrial matter capable of being the subject of an industrial dispute.*

ese observailons constituted the starting point for the Cowrt’s rejection of managerial prerogatives
n inherent restriction on the jurisdiction of the tribunal in Re Cram.'™ That case arose out of a
pute in the mining industry over manning levels and recruitment. The Colliery Proprietors’

ociation argued that such matters could not properly be made the subject of an industrial dispute
ccause it did not directly affect the relationship between employer and employee as such, rather it
a dispute about the policy and procedure to be adopted by the employer in the management of
Jbusiness enterprise and thus falls within the scope of managerial prerogatives. » 1ol T a joint
idgment, the High Court decisively rejected this argument:

we reject the suggestion...that managerial decisions stand wholily outside the area of
industrial disputes and industrial matters. There is no basis for making such an
implication. It is an implication which is so imprecise as to be incapable of yielding any
satisfactory criterion of jurisdiction...'”

_Court was not unmindful of the concerns expressed by O*Connor J in Clancy about the
sdiction of the tribunal being extended “to the regulation and. control of businesses and
1dustries in every part” Their Honours acknowledged that these observations “probably echoed”
hat was received doctrine at an earlier time.” However,

Over the years that climate of opinion has changed quite radically, perhaps partly as a result
of the extended definition of ‘industrial matters’ in s 4 of the Concilfation and Arbitration
Aer and partly a result of a change in community attitudes to the relationship between
employer and employee...No doubt our traditional system of industrial conciliation and
arbitration has {tself contributed to a growing recognition that management and labour have
a2 mutual interest in many aspects of the operation of a business enterprise. Many
management decisions, once regarded as the sole prerogative of management, are now
correctly seen as directly affecting the relationship of employer and employee and
constituting an ‘industrial matter®,'%

his did not mean that the cautionary note sounded by O*Connor J in 1904 should be disregarded
ntively, On the contrary, whilst managerial prerogative did not go to the jurisdiction of the
ibunai:

-.it is an argument why an industrial tribunal should exercise caution before it makes an
award in settlement of a dispute where that award amounts to a substantial interference

_Loe. ¢it., 353,

™ Re Cram; Ex Pparte New Sowth Wales Colliery Proprietors' dssociation Ltd (1987) 163 CLR 117.
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with the autonomy of management to decide how the business enterprise shall be
efficiently conducted. The evident impertance of arming such tribunals with power to
settle industrial disputes capable of disrupting industry is a powerful reason for refusing to
read down the wide and general definition of ‘industrial matters’ in the Commeonwealth
and State Acts by reference 1o any notion of managerial prerogatives as such.'™

the late 1980s, therefore, it appeared that the integrity of the approach to the definition of
ndustifal disputes” adopted by Griffith CJ and O’Connor J in Jumburma had effectively been
ored. With a limited exception in respect of senior State public servants, no group of employees
as.placed beyond the reach of the system of conciliation and arbitration by reason only of the
ure of the work they performed or of their employer's business, Furthermore, the range of
atters in relation to which parties could legitimately engage in disputation was to be constrained,
y artificial constructs such as the managerial prerogative doctrine, but rather by the need for an
ppropriate degree of connection to the employment relationship, and by what the Parliament
onsidered could appropriately be the subject of regulation through conciliation and arbitration.

: importance of this last proposition is neatly illustrated by the decision in 4lean.'®® In that case,
'High Court determined that although it was now clear that there was no constitutional
ipediment to award provision concerning direct debit of trade union dues, at any rate where the
ployee concerned had authorised the deduction,'™ the fact that the legislature had not changed
he definition of “industrial matter” since the decision in Porfus'™ must be taken to evinee an
tion that the matter should remain outside the realm of arbitrable matters. Even more
mportantly, the Workplace Relations and Other Legislation Amendment Act 1996 renamed and
mended the former Industrial Relations Act 1988. Among the most significant of the amendments
cted by that measure was the introduction of what is now section 89A of the Workplace
elations Acr 1996, In simple terms, this means that the AIRC now has power to make arbitrated
ards only in relation to a list of 20 “allowable award matters™. To a large extent, these allowable
atters mirror the range of matters that were traditionally regarded as falling outside the scope of
ranagerial prerogative”, and thus to be within the jurisdiction of the tibunal.'® Put differently,
atters of managerial prerogative have once again effectively been put beyond the reach of the
ward-making powers of the federa! tribunal, having clearly been recognised to be within its
onstitutionally permissible jurisdiction only in 1987. This time the exclusion is by statute, rather
an interpretation of section 51(oatv). Obviously, if the legislation were to be changed again, the

Loc. cit., 136-37.

Re Alcan Ausiralia Ltd; Ex parte Federation of Industrial, Manufacturing and Engineering Employees (1994) 181
LR 96.

The Court did not express any decided view as to whether deductions which had not been authorised by the
nployee fell within the scope of section 51 (o), but clearly had some doubts on the matter — fec, cit,, 104,

% The Queen v Portus; Ex parte ANZ Banking Group Lid (1972) 127 CLR 353.

{’i" For an unsuccessful challenge to the validity of the removal of provisions dealing with non-allowable matters from
cxisting awards see Re Pacific Coal Pty Limited: Ex parte Construction, Forestry, Mining & Energy Union;

onsiruction, Forestry, Mining & Energy Union v Commomyealth (2000) 203 CLR 346.
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"4e of constitutional authority would presumably remain that set out in Claney and Alean.

-“The Separation of Powers Doctrine and the Law of Conciliation and Arbitration

‘clear from the opening words of section 51 of the Constitution that the legislative powers
fferred upon the Federal Parliament under that section must be exercised subject to the other
avisions of the Constitution — express and implied. The “implied limitation’ that constrains the
sdiction of the federal tribunal in relation to certain categories of employees engaged in the
ministration of the States furnishes an interesting example of the impact of an implied
nstitutional principle of general application upon the oparation of the system of cenciliation and
tbitration. An even more dramatic illustration of this impact is provided by the doctrine of
eparation of powers as applied by the High Court (in 1956) and the Judicial Committee of the Privy
stingil (in 1957) in the Boilermakers Case.'®

jor-to 1919, members of the Commonwealth Court of Conciliation and Arbitration were
pointed for fixed, renewable terms of seven years. In Alexander’s Case, 19 the High Court cast
ubt upon whether it was permissible in constitutional terms for the judicial power of the
ymmonwealth to be vested in a tribunal, the members of which did not enjoy judicial tenure. This
ted in the 1904 Act being amended in 1919 to provide that judges of the Commonwealth Court
of Conciliation and Arbitration had the same security of tenure as the members of all other courts
ablished under Chapter 111 of the Constitution. There the matter rested until 1956.

Boilermakers arose out of a challenge to the power of the Commonwealth Court of Conciliation and
bitration to include provisions in awards banning the taking of industrial action, and thien to
pose fines for failure to observe those same orders. The Boilenmakers’ Society argued that
forcement of the bans ciauses involved the exercise of a judicial power of the Commonwealih,
and that it was not constitutionally permissible for those powers to be vested in a body that also
xercised arbitral functions. This challenge was upheld by the High Court by a majority of 4:3. In
lie course of this decision, the majority said:

It is difficult to see what escape there can be from the conclusion that the Arbitration
Court...is established as an arbitral tribunal which cannot constitutionally combine with its
dominant purpose and essential functions the exercise of any part of the strictly judicial
power of the Commonwealth. The basal reason why such a combination is constitutionally
inadmissible is that Chapter III does not allow powers which are foreign to the judicial
power to be attached to the courts created by or under that chapter for the exercise of the
judicial power of the Commonwealth.!"

® Ry Kirby; Ex parte Boilermakers' Society of Australig (1956) 94 CLR 254 (HC) and Attorney-General
Commonmveaith) v The Queen (1957) 95 CLR 529 (PC).

" Waterside Workers* Federation of Australict v JW Alexander Ltd (1918) 25 CLR 434,

"' {1956) 94 CLR 254, 289 (per Dixon CJ, McTiernan, Fullagar and Kitto J1). The dissentients were Williams, Welbb

-.and Taylor JJ,
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7arious members of the High Court have suggested from time to time to time that Boilermakers
y have been incorrectly decided and/or that it introduced an unnecessary rigidity that might need
o be reconsidered. "Of particular interest in this regard are the observations of Barwick CI in the

The principal conclusion of the Boilermakers' Case was unnecessary...for the effective

working of the Australian Constitution or for the maintenance of the separation of the

judicial power or for the protection of the independence of courts exercising that power,

The decision leads to excessive subtlety and technicality in the operation of the

Constitution without...any compensating benefit. But none the less and notwithstanding .
the unprofitable inconveniences it entails it may be proper that it should continue to be

followed. On the other hand, it may be thought so unsuited to the working of the

Constitution in the circumstances of the nation that there should now be a departure from

some or all of its conclusions,'? .

Nevertheless, in recent years, the High Court has on several occasions reaffirmed that the principle
f separation of powers is a fundamental tenet of the Constitution.'® It has struck down decisions
f industrial tribunals. which were adjudged to have stepped over the line of what was
onstitutionally permissible by reason of the Botlermakers’ principle,'™

he Commonwealth’s immediate response to the decision in Boilermakers was to legislate
etrospectively to validate decisions handed down by the Commonwealth Court of Conciliation and
Arbitration over the previous decades, which had technically been rendered invalid by the decision
of the High Court. The Commonwealth also moved to separate the judicial and non-judicial

unctions of the Court of Conciliation and Arbitration. The former were initially vested in the
ommonwealth Industrial Court. In 1976 they were transferred to the newly-established Federal

Cowrt of Australia.'”® In 1993 these powers were again transferred, this time to the Industiial
Relations Court of Australia. However, in 1996 they were returned to the Federal Court of
Australia, where they presently reside. In accordance with invariable federal convention, none of
he Commonwealth Court of Conciliation and Arbitration, the Commonwealth Industrial Court or
he Australian Industrial Court were abolished whilst there remained any member of the Court who
ad not resigned or died in office. Consistently with this convention, the Industrial Relations Court
f Australia remains in being, even though its jurisdiction is now vested in the Faderal Court.

n 1956 the non-judicial powers were vested in the Commonwealth (later Australian) Conciliation

-2 The Queen v Joske: Ex parte Australian Building Construction Employees' and Builders Labowrers® Federation
-{1974) 130 CLR 87, 90. See too Mason J, 102. See also R v Joske; Ex parte Shop Distributive and Allied Employees
- Association (1976) 135 CLR 194, For comment see Lane 1981.

1Y See for example Harris v Caladine (1991) 172 CLR 84; Brandy v Hwuman Rights and Egqual Opportunily
“Comurission (1995) 183 CLR 245; Wilson v Minister for Aboriginal and Torres Strait Islander Affairs (1997) 189 CLR
¢ 1; Re Wakin; Ex parte MeNally (1999) 198 CLR 511,

M See for example Re Cram; Fx parte Newcastle Wallsend Coal Co Piy Ltd (1987) 143 CLR 140.

"™ For comment on this phase in the history of the judicial pawer see McCallum 1992.
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“Arbitration Commission, where they remained until that body was abolished in 1988, and
laced by the AIRC."'* o ' _

s pot easy to assess the practical impact of the application of the Boflermakers principle in the
text of the law of conciliation and arbitration. Of course, there was an immediate and direct
act in terms of the restructuring of the tribunal. But beyond that it is difficult to express any

definite view. In part, this stems from the fact that it is impossible precisely to define what
stitute judicial a5 opposed to non-judicial functions.""” Wevertheless, it does seem reasonable to
pose that the power to enforce legisiation and definitively to pronounce upon its meaning are
¢ elements of the judicial function. The same might be said for making a definitive
ermination of the rights and duties of parties vis-a-vis each other, although this adjudicative -
unction inevitably merges into the quasi-legislative function of creating new rights through
cesses of conciliation and arbitration.

s indicated, the entire Boilermakers episode stemmed from a challenge to the capacity of the
mmonwealth Court of Conciliation and Arbitration to enforce its own decisions, Manifestly, the
ewly created Conciliation and Arbitration Commission lacked the power to do this. There are some
ho would argue that the standing of the tribunal was diminished in consequence. On the other
and, the Commonwealth Industrial Court was invested with extensive powers of enforcement, and
might equally be said that the effective demise of those powers in the aftermath of the Clarrie
¥'Shea episode in 1969 had a rather greater effect upon the standing of the institutions of the
stem than the separation of dispute-resolution and enforcement after 1956. Nevertheless, had the
nforcement powers been vested in a tribunal that was rather more in tune with the sensitivities and
iiances of industrial relations, the O*Shea debacle might have been avoided.''®

here is little reason to suppose that the loss of the power to interpret awards has had any great
npact upon the functioning of the federal industrial tribunal. Only a very small number of cases
volving the interpretation of awards have come before the courts over the years. Instead, it has
en common practice for such matters to be brought before the Commission, which then
stermines what the award ought to mean in light of the representations of the parties, and then
ceeds to give effect to its decision, where necessary, by varying the instrument in the appropriate
manner. In a polity governed by the rule of law, it is inevitable that the AIRC will regularly be
required to give meaning not only to awards but to statutes (including its own constituent statuie)
to the Constitution itself.

/The most vexed issues that arise in this area concern the line between adjudication on existing rights

This apparently innocuous change generated significant controversy in consequence of the decision of the
Zovernment of the day not to appoint one of the members of the Australian Conciliation and Arbitration Commission,
“Justice Staples, to the new tribunal, See Kirby 1989, 1990,

Perhaps the best-known attempt to describe the judicial function is to be found in the judgment of Griffith CJ in
Huddart Parker & Co Pty Lid v Moorehead (1909) 8 CLR 330, 357. Ses also more recent decisions such as R v Trade
Practices Tribunal; Ex parte Tasmanian Breweries Pty Lid (1570} 123 CLR 361, 378 (per Kitto Ij; Adttoimey-General
(Conumonwealith) v Breckler 197 CLR 83 at 111 [42-47] {per Gleeson CJ, Gaudron, McHugh, Hayne, and Callinan 133,
:124-31 [78-95] (per Kirby J).

"™ For detailed accounts of the O'Shea incident see Sykes & Glasbeek 1972; 551-52; d’Alpuget 1977: 232-35; Hutson
1983: 264-80; Hancoek 1985: 59-61. On the “paradox™ this incident created for the federal system, see Creighton 1991,
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he creation of new ones. Just how fine the line between the two can be is illustrated by the
ng passage from the decision of the High Court in Ranger Uranium:

" A finding that 2 dismissal is harsh, unjust or unreasonable involves the finding of relevant
" facts and the formation and expression of a value judgment in the context of the facts so.
found. Although findings of fact are a common ingredient in the exercise of judicial
power, such findings may also be an element in the exercise of administrative, executive
and arbitral powers...So too with the formation and expression of value judgments.

" In our view the fact that the Commission is involved in making a determination of matters
that could have been made by a court in the course of proceedings instituted under...the Act
does not ipso facto mean that the Comunission has usurped judicial power, for the purpose
of inquiry and determination is necessarily different depending on whether the task is
undertaken by the Comimission or by a court. The purpose of the Commission’s inquiry is
to determine whether rights and obligations should be created. The purpose of a court's
inquiry and determination is to decide whether a pre-existing legal obligation has been
breached, and if so, what penalty should attach to the breach.""?

Future Directions

e industrial conciliation and arbitration power in section 51(xxxv) of the Australian Constitution
as the product of a very particular set of historical circumstances. Tt seems safe to assume that
st of those who supported the inclusion of section 51(xxxv) in the Constitution, and probably ali
ttliose who opposed its inclusion, envisaged that the power to legislate in reliance upon this
-bvision should be used, if at all, only in highly exceptional circumstances such as the disputes of
lie 1890s.

lie reality has proved rather different. From its first sitting, the Parliament evinced an intention
hat the power be utilised to a substantial extent, and the system established in reliance upon that
wer, together with tariff protection and the “White Australia™ policy, became one of the thiee
-pillars of social policy in Australia for the greater part of the first century of Federation. The
sommonwealth’s expansionary ambitions were also evidence by a number of unsuccessful attempts
extend the reach of the power by constitutional amendment.'”

he High Court was initially inclined to adopt a restrictive approach to the interpretation of section
zl(xxxv), and of legislation enacted in reliance upon it. This was especially evident during the early
ears of the 20" century, when the Cowt was comprised of justices who had been involved in the
V'debates leading to the adoption of the Constitution, a majority of whom were particularly sensitive
‘about the need to maintain the “federal balance®. Nevertheless, even during this phase in its history,
¢ High Court handed down a number of decisions that sowed the seeds of the later dominance of

L (1987) 163 CLR 656, 665-66.

There were attempts at such reform in 1911, 1913, 1919, 1926, 1944, 1946 and 1973. For further discussion of
these endeavours, see Frazer 2001,
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zderal systeim of conciliation and arbitration. The most important of these was Jumbunna,'*!
h not only legitimated the legislative provisions that provided the basis for the registration and
aration of organisations of employers and employees, but also endorsed a view of the concept of
sindustrial dispute” that subsequently provided a basis for federal regulation of almost all aspects
¢ the employment relationship and in respect of a very large cohort of the Australian workforce.

tlowing significant changes in its size and composition' in 1913, the High Court adopted a more
hsistently expansive approach to the interpretation of section 5 i(xxxv), and of the Commonwealth
nciliation and Arbitration Act 1904, In certain instances, this entailed overruling some of the
jer restrictive intetpretations.”® In others it involved breaking new ground.'® The result was =
fiat by 1935 the federal system of conciliation and arbitration was well on its way to becoming the

minant force in social and economic regulation that it remained until almost the end of the 20"
tury. ’ :

ust-as the Court handed down “expansionary™ decisions during its early “restrictive” period, so it
atinued to adopt “restrictive” interpretations of aspects of section 51(xxxv) and/or the 1904 Act
en during its more expansive phase, In large measure this reflected a continuing tension between
fiose members of the Court who were concerned to preserve the “federal balance” and those who
ook the view that the regulation of work relations as an integral part of regulation of the national
¢anomy, and that, as such, it should be subject to national regulation. It also reflected a tension
tween those who took an expansive view of the range of matters that could properly be the subject
iatter of contention between employees, employers and their respective organisations, and those
¥ho took a more restiictive approach to such issues.

Jespite such tensions, the system evelved in such a way that by the outbreak of World War 1T it
onstituted the basis for the regulation of the core terms and conditions of employment of the great
igjority of the Australian workforce — whether through direct coverage by the federal tribunal, or
hough flow-on in the State systems,

‘et, by the time the High Court seemed at last to be willing and able to adopt a consistent view of
he nature and extent of the conciliation and arbitration power under the Constitution, the traditional
ystemn was becoming increasingly unfashionable. In particular, from the late 1980s onwards there
as increasing presswre for a move away from determination of terms and conditions of
mployment through centralised processes of third party conciliation and arbitration in favour of
irect negotiation of terms and conditions at the level of the enterprise. These pressures have
esulted in significant changes to the legislative framework — notably in 1993 and 1996. To some
xtent the reaction, evident in the legislation introduced by successive governments of differing
olitical complexions, may have reflected the dynamic of global economic forces as they impacted
pon Australia, and a belief that the highly regulated system of conciliation and arbiiration,
vertually endorsed by the High Court, was now out of harmony with the needs of the Australian
conomy and the best interests of employers and employees alike.

Jumbunna Coal Mine No liability v Victorian Coal Miners' Association (1908) 6 CLR 309,
* See for example, Aimalgamated Society of Engineers v Adelaide Steamship Co Lid (1920) 28 CLR 129,

- See, eg Burwood Cinema Lid v Australian Theatrical and Amusement Employees’ Association (1925) 35 CLR 528;
Metal Trades Employers’ Association v Amalgamated Engineering Union (1935) 54 CLR 387.
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he reasons for this shift of emphasis are beyond the scope of this chapter. But the emergence of
enterprise bargaining has most assuredly had a profound impact upon the use to which the
nciliation and arbitration power is now put, and the use to which it is llkely to be put in the

-eseeable future.

A5 noted earlier, the federal system of conciliation and arbitration was originally conceived as a’
pOI’t mechanisin for collective bargaining, with arbitrated outcomes being imposed upon the
parties only where collective bargaining, assisted by conciliation where appropriate, proved
ncapable of preventing or settling the differences between the parties. Gradually, conciliation and
rbitration became the norm. But it is important to appreciate that they never entirely displaced )
liective bargaining — rather, collective bargaining assumed forms which do not conform to the
traditional North American or (fo a lesser extent) European conception of that phenomenon.'* The
anges of the last fifteen years have seen a reversion to collective bargaining as the centre-piece of
he.system, with conciliation and arbitration as a kind of default or “safety net”.'™ In many respects,
hese legisiative changes have reflected, and further stimulated, modifications that were already
ocewrring in a changing marketplace.

"he early attempts to encourage enterprise bargaining - such as those contained in sections 112-117
of the Industrial Relations Act 1988, and their replacement in Division 3A of Part V1 of the 1988
ot - all drew upon the conciliation and arbitration power for their constitutional underpmnmg
Howeve1 the Industrial Relations Refornt Act 1993 represented a radical break from the past in this
espect. Whilst the principal enterprise bargaining stream still relied mainly upon the conciliation
nd - arbitration power, a new stream of “enterprise flexibility agreements” drew upon the
'mporations power in section 51(xx) of the Constitution, whilst provisions recognising (for the first
ime in federal law) a limited right to strike drew, in part, upon the external affairs power in section
1(xxix).1

This shift away from reliance upon the conciliation and arbitration power gained further momentum
th the passage of the Workplace Relations and Other Legislation Amendment Act in 1996, As
1oted earlier, this measure renamed the 1988 Act as the Workplace Relations Act 1996. Tt further
onsolidated the shift to enterprise bargaining, and introduced an individualised bargaining option
n the form of Australian Workplace Agreements (AWAs).'? It is still possible to enter into
ertified agreements to prevent or seftle interstate industrial disputes.'® However, the great majority
f agreements are now made between corporations and registered unions or between corporations

2. See further Creighton, Ford & Mitchell 1993; 858-62; Creighton 2003 — cf Isaac 1958; Laffer 1958; Niland 1978.

’_“" This shift of emphasis is neatly encapsulated in the Principal Object of the current version of the Federal legislation
5 set out in section 3 of the 1996 Act,

% For a brief summary of the legislative changes of the 1950s concerning enterprise bargaining see Creighton &

tewart 2000: 20-22, 148-50. For more detailed analysis see Mc Callum 1993; Naughton 1994; Pittard 1997; McCarry
998. On protected industrial action see McCarry 1994, 1997, On the Constitutional validity of these provisions see
-Fictoria v Commonweaith (1996) 187 CLR 416, For international perspectives see McCallum 1994; Creighton 1997;
< Kirby 2002,

7 WR Act, Part VID, For comment see Coulthard 1997, 199%; Stewart 1999; Creighton & Stewart 2000: 174-87. See
Iso Roan, Bramble & Lafferty 2001; Fetter 2002; Mitchell & Fetter 2002.
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‘their employees under Division 2 of Part VIB of the WR Act. The provisions relating to AWAs
o rely for their constitutional validity upon the corporations power.

year 1996 also saw another major development in the evolution of the federal system of
ndustrial regulation. For the first time one of the States, Victoria, referred a 51gmf icant-part of its
apacity to legislate with respect to industrial relations to the Commonwealth in reliance upon
gction 51(xxxvii) of the Constitution. So far, no other State has followed this lead. However, the
torian referral clearly has the effect that for that jurisdiction it is not necessary to draw upon the
onciliation and arbitration, corporations or external affairs power as a basis for federal regulation
referred matters,'® In respect of Victoria, subject to the Constitution, the Federal Parliament
njoys both referred State and federal legislative powers.

t would be erroneous to suppose that the conciliation and arbitration power has been rendered

edundant by these legislative and economic changes. Awards made in reliance upon that power
ill play a crucial role in the federal industrial relations system, whether as the basis for the no-
sadvantage test which must be satisfied by every certified agreement or AWA,' or as the basis
or regulating terms and conditions of employment for those employees who for one feason or

hother are not covered by a certified agreement or an AWA. Important issues of social policy, and
afety net wage increases, ave still dealt with through test cases in the AIRC.™®' Furthermore, the
ederal tribunal still plays an important role in the day to day operation of the industrial relations
ystem — for example by means of conciliation to facilitate the making of certified agreements.

evertheless, it seems clear that laws enacted in reliance upon the conciliation and arbitration power
vill never resume their former dominant role in the regulation of work relations in Australia '** Yet,
is equally clear that the history of the national industrial relations tribunal over the first century of
enistence has been one of remarkable resilience, persistence and adaptability. That history has
efiected the expanding concept of Australian nationhood; the stable and changing features of the
applicable federal legislation; the evolving constitutional doctrines of the High Court concerning the
elevant heads of legislative power; the interpretative principles of constitutional law to be applied
n fathoming the depths of these powers; the alterations that have occuired in the national and
hternational economies; the changing educational and training levels of the Australian workforce;
Afluctuating levels of union membership; increasing challenges to the very nature of work; and
differing political fashions.

* See WR Act, Part VIB, Division 3,
% For comment on the Victorian referral see Kollmorgen 1997,
I Gee Workpiace Relations Act 1996, sections 170LT(2), 170VPB, 170VPC, 170X-170XF.

Bl gee for example Reasonable Hours Case, AIRC, 23 July 2002, PR 072002; Living Wage Case 2002, AIRC, 9 May
~2002, PR 002002.

" For overviews and assessments of the traditional system, and the continuing role of conciliation and arbitration, ses:
-Creighton 1999: 645-56 and 2000; Kirby 2001. For (premature} obituaries see Mitchell & Rimmer 1990; Vranken
1994; Dabscheck 2001.
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re seems to be 110 doubt that the national industrial relations tribunal will continue to adapt and
nige both in its functions and in its methods of operation. After a century, the impediments to
eh adaptation and change now seem less likely to be constitutional i character and more likely to
the emergence within the economy and the institutions of federal government, of a different
ion for the role of the tribunal in its second century. '

ie history of the first century is any guide only two things can be said of the future with a fair
gree of certainty. First, that there will continue to be a need for a national tribunal of some kind to
pplement and modify the outcomes of unregulated market forces. And secondly, that the
teration of the established functions of the tribunal and the accretion of new ones, cannot
ately be predicted in a rapidly changing world of economic, social and technological
novation.' '

B Kirby 2002, 575-76.
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