has been o protection of economic interest ¥
positive fiduciary obligations on avardians remains relevant io the guardian-wirl i

relationship in medem times and would enable the full extent of the Siolen’
Generation claims to be vindicated.

. iflonal Law'a DO:L
Constifutional Interpretation

KRISTEN WALKER"

Justice Kirby of the High Cowrr of Ausiralia has recemtly begun to use
ingernational law i his interpretarion of the Australian Constiturion. This
- article analvses this development in light of prior case law and the views of
 other crrrent members of the High Cowrt. It briefly owlines the cases in
vhich members of the High Court have, over the vears, drawn on
inwermational lavw in inferprering the Constituzion. I Ihen explores in
gredrer detail Kirby I's approach to the use of inrernational law in
= constitutional interpretation and considers the reaction io that approach by
.other members of the High Court. Finally, it provides a normarive
aygument concerning the imteraction of international lave and constirurional
F law  The article argues tat. although the use of internaiional law in
.. constitttional interpretation is noy novel, Kirby I's articulation of an
inrerpretive principle is novel. It concludes thar, while internarional lan
* hes had and should have a role 10 play in consriturional interpreiation, a
- robust role for international law is unlikely o be accepred by a majorire of
the Court as presemiy consiinited.

CONCLUSION

N . Lo
This article has demonstrated that there are iwo sound bases for the imposition of 32 :
positive duties on fiduciaries. The use of fiduciary duty in the Stolen Generation Y

requires the imposition of preseriptive duties. Fiduciary law in Canada no
proiects non-cconomic interests by imposing positive duties in some’zy
circumsiances. Ausiralian cours have rejecied the application of the Canadiag *

developments. However, in relation to the Stolen Generation situation. positiveE

positive duties appropriately imposed on guardians in their capacity as guardian
of the person. It should be recognised that the Law of Guardian and Ward

i INTRODUCTION

interpretive principle conceming the use of international law in constitutional”
interpretation. He has adapted the words of Brennan ] in Mabe v Queensland [No
2] w formulate the proposition that: ’

[1lhe common law. and constitutional law, do not necessarnly conform with
international law. However, international law is a legitimate and imporiant
influence on the developmemt of ihe common law and conslitutional law,

%~ + Senlor Lecturer in Law, The University of Melboume. § would liks 1o thank Simona Gory for
research assistance: alf ercors remain my own. A version of this paper was presented at the Public
’ Law Wezkend, ANU Law School, 2 November 2001.
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especially when intemational’ law declares-the
fundamental righrs.?

So far he iz very much alone in his endeavour. though as Kirby J himself has
noted, 'today's heresies sometimes become tomoirow’s orthcdoxy' !

In this paper | will explain and assess Kirby J's interpretive principle. 1 shall argue
that iniemarionat law should, as Kirby ¥ assents, be considered a legitimate
influence on constiturional ingerpsetation. [ will also argue that Kirby J's approach

is not entirely new, as there has been suppori for the use of intemational law in

constitutional interpreration in several cases over the course of the last century.
What is new about Kitby J's approach is that he has articulated an explicit

interpretive principle, wheveas previous cases had involved the ad hoc and E

unexplained use of international law. 1t might well be argued that Kirby I's
approach is not mew in that he is merely exwnding an existing principle of

statutory interpretation 1o the Australian Constdwson. I disagree with such a -
characterisation, however, as 1 do not consider the Constinution o be equivalent ™

1o an ordinary statute. Rather, the Coustitution is a ‘special’ stature® - that is,
although technically an Imperial statute, it is our foundational legal document,
devetoped in Australia and adopted afier refevenda in each colony. It stands ina
special position’ subject w a disiinet body of jurisprudence conceming its
wterpretation. Thus, although it is comect to say that Kirby J has exiended an
existing principle into the constitutional arena, 1 regard this extension as novel.
and indeed conwoversial, as the discussion of judicial responses o Kby I
approach in Part H1 of this paper reveals.

In Pact 1§ of this article, 1 shall briefly cutline the cases in which members of the
High Court have. over the years, drawn on international law in interpreting the
Constitution. In Part 111, I shall explore in greater detail Kirby F's approach 1o the
use of imemational 1aw in constitutional interprefation and consider the reaction
to that approach by other members of the present High Court. In Part 1V, 1 shall
provide a normative srgument conceming ehe interaction of iniemational law and
constitional law. I conclude that. whilz intermational law has had and should
have a tole to play in constitational inierpretation. a vobust rols for intemational

1 Newerest Mining (WAL v The Commonwealth (1997) 190 CLR 343, 657 (Newcresr). And see
also Kartinveri v The Contmoinvvetli (1998) 195 CLR 337.317-418 ('Kartinyes™). Sinaniovic v R
W1998) 154 ALR 702, 708; Re Mittisier for Innigration and Mulsicidnow! Affairs: Ex pavie
Epeabaka (20011 179 ALR 295, 314 Levy v Vietoria (1997) 159 CLR 589, 644-5: Re East; Ex
Parte Meayven (1998) 195 CLR 354, 380- 1 Michas! Kirby, Tiuemational Law: Down in the Ermne
rmﬂ\ -iN_S.IU-\SIL Jains ideeting. 26 June 2000, 67, <hypdiwwwhroun zov.guisgge

ik pr bawtum> ok §5 blay 20020 Micha2) Kithy, DDméSilL‘ Implemzntation Of
Human Rights Nomms'. ANU Cvr?.lfldﬂce o lmpi‘emﬂmug .'nremanmral Heuman Rigles, 6
December 1997, 25 32 ghupy:i W ji 3 13 kay 2002

© 3 Kirby. 'Domestic Implesmemation DI' Human Rights Nooms', jbid. 32.

Kareinveri (1998) 195 CLR 337. 418,

5 foid 384 (Gummow and Hayae ) Polites v The Commonieealrh (1933) 70 CLR 60,78 (Dixon

1 {'Patites').
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T note at this point that 1 will not be dealing in 2ny detail with the more general
question of the relatonship bewween intemational law and domesiic law - that is,
the incorporationftransformation debaie. Although this is a constituiional
question. it is not the question on which I wish to focus, and it has been dealt wiih
i extensively elsewhere ? Briefly, however. it may be noted that in our legal sysiem

uenties are noi auwtomarically ‘part of domestic law. Rather. an act of
~ mansformation is required o give treaties direct effect in Australian law.! 1n
. 1elation (o customary international law. the position is more complex. Ii is sdll
% . possible 1o argpe that customary intenarional law s ‘part of the Ausiraliun
common law without requiring legislation to transform customary international
law into Australian law. based on English authorities {(such as Triqueer v Bath® and
" Trendrex Trading Corpovation v Centval Bank of Nigeria®) and some older
Austrajian cases (such as Polites” and Chow Hung Ching v R"). However. such
a proposition was rejecied by Dixon CJ in Chow Hung Ching” and. more
recently, impliedly rejected by a majonity of ihe Full Federal Court in
" Nulvarimma v Thompson." There 1s no recent High Court support for an
incorporation approach 1o customary iniernaitonal law and 5iv Anthony Mason;
in his extra-judicial writings. has noted that in Auvstralia we seem 1o prefer the
15, mansformaiion approach to ¢cusiomary intemational law.? However, both treaties
~and customary international law have been used quire frequently by ihe Courts in
the development of the commeon law and in the interpretation of legislation.”
Maore recently. weaiies have been used in the area of legifimate expectations in
administrative law." The question that remains is whether and how international
law may be used in constitntional cases.

6 See, for exomple. Kristen Walker. "Treaties and the Intemationnlisation of Ausiralion Law' in
Chery! Saupdess ed). Coures of Final Jurisdiction (1996) 204: Andiew Mitchell, ‘Genocide.”
Human Righis Implementation And The Relationship Between Iniemational And Domestic Law:
Nul_\'mﬁmrm v Thompsan’ (2000) 24 Melbonme University Law Review 13: James Crawford and
William: Edeson. 'lmemational Law and Australion Law' in K W Ryan (2d). turemational Law in
Ausrralia (2nd ed. 1984) 712 Charles Alexandrowicz. ‘Intemational Law in the Municipal Sphere
According to Ausicalian Decisions’ (1964 13 hugmarienal and Compasative Law Quarrerly 78,

T For a more detailed discussion of the relationship bewwean ireaties and Austealian faw, ses Walker.
ibid.

§ (1764} 3 Burr 1478 (97 ER 777).

3 {1977 1 QB 529.

(19453 70 CLE 60.

W (1948) 77 CLE A9 ('Chaw Hung Ching).

lbid 477.

11999] FCA 1192 (1 Seprember 1999), paras 24, 52 { Mrdvarfuna"),

Antony Mason. ‘laternational Law as a Sousce of Domestic Law' in Brian Opcskm (ed).

Inteenacional Line and Ausivalian Federalinn {1997} 218, And see genequliy (e discussion in

Miwchell, sbove n 6.

13 Se: the discussion in Waller. above n ¢, 309-218; Rosalie Balkin, 'lnemational Law and

0 Domestic Law" in Sam Blay, Ryszard Piowowicz and B Manin Tsamenyr {eds). Public

Imiernationgl Law: An Ausiralioit Perspective (19971 119, 122, §32-135.
6 Minisier for bumigrurion and Ethnic Affairs { Ausiralia} v Teoi (1993) 183 CLR 273 (Teoh).
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U INTERNATIONAL LAW IN CONSTITUTIONAL CASES:
18901-19506

Inermational law has been raised in various consilintional cases over the years in

relation 10 diverse issues. including:

(a) intemarional law as o liniation on legislative power:"’

{b) inernationat taw as a source of legislative power;”

(¢) the determination of the existence of a suificiani nexus betwaen a Stat2 and
the subjecr matcer of a Stage law:™

{d) the interpretation of section 44 of the Constitution:*

(e) the determinaiion of the constitutionality of legislation regulating New
Guinca (and tater Papua and New Guinea) under the League of Natlons
mandare system (and later the Uniied Nations wrusteeship system):® of

() the treedom of political communication cases:

(2) and the inemretation of Chaptar I of the Constitueion, ™

1 wiil not consider akl of these areas in desail - suffice it 1o say that insernational
iaw wvas, s we know. rejecied as a limitason on legislalive power in both FPolires
and Hosia. with the exception of some legislation enacted under the external
affairs power™ Evatt J's attempts o confine the Commonwealib's power over
wust and mandaied termitories failed.® Consiiutionally. of course. international
law has proved significant as a source of legislative power because of the
Commonwezalth Patiament's capacity to legislate o give effeci o Ausiralia's

19
p
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Polites v Tie Commennonlily (1945 70 CLR 60: Horre v The Commenwealth (1994) 131 CLR
183 {*Hora"Y: Polvukbiavich v The Commpaweali \1991) 172 CLR S0H (Pofvukbavich’).

Rovliz v i{ronieimer (19211 29 CLR 329; £ v Bingess: EX parte Henry (19361 55 CLR 608: R v
Pole: Ex parte Henry [Ne 28 11939 01 CLR 634 Airkines af New Soah SWiles Pre Ld v New
Sowathy Walex [No 3f (1963} 113 CLR 54 The Conmnnwealth v Tasmaaia (1983) 158 CLR |
VTasmama Dam Cuse'y: Kivinani v Caprain Cook Cruises Prv Lid (1985 159 CLR 351 Gerhardy
v Browi {1983) 139 CLR Wh Richardsor v Fevestry Comwmission 11988} 163 CLR 261:
Quecastand v The Commenmveahl (1989 167 CLR 232 {'Queznsiand Ruinforast Casa'l: Vietosia
v The Conunenvettf (19961 137 CLR HE Chudusivial Relusions Cuse't,

Union Steamship Co of Anstratio Pry Lid v King (19881 166 CLR &,

Svkes v Cleare (19921 176 CLR 77,

Jolley v Mainka (1933) 49 CLR 242: Frost v St m‘nm 11937158 CLR 528: Fighwick v Cleland
11960) 105 TLR 136,

Natioaivide News Poe bid v Wills (19923 177 CLR 1 (Navieimwide News't Aisvalian Capital
Felevision Prv Lid v The Cammonwealh (1992) 177 CLR 106 CAusirafion Capisdd Television's
Theoptanmus v Herald & Weekly Times Lid 11994 182 ALR 104,

That is. legislation enacted in celinnce on a treaty must be reasonably capable of being considered
appropriate and adapled’ 1o implementing the wewy: Judtestrial Relanions Gese (1990 187 CLR
16, 308-9.

See above n 2.
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intzmarional obligations. That has beeu niucl wyitien about elsewhere™ and thus
will not be addressed here. Rather, 1 will focus on Lwo areas where international
law has been used in determining a comstitutional issue: Chaprer 1il of the

Constitution and the implied freedom of political communication.

1. Chapter il of the Constituiion

Chapter 11l of the Consiitution may not appear at first glance 1o be fertile ground
for arguments based on iniernational law. However, international law has had
some relevance in determining whether Chapter I preciudes the enactment of ex
post facto criminal laws and, if it does, preciscly what amounis to such a law.
These issues were raised in Polvidkhovich, which concemed the validity of the
Commonwealth War Crimes Acr 1945 (Cth). Deane § concluded that Chapter LEH
did preclude ex post facto eriminal laws* and, although his Honour's decision
was based primarily on his conception of the naiure of the judicial process. he
also drew support from intermational human rights conventions. such as the
European Convention for the Prorection of Huwnan Righis ("ECHR') and the
Ameiican Convention on Hwnan Rights. which provided protection against the
imposition of rewrospective criminal guilt.? Australia is not o party w© cither of
these conventions, but Deane J used them w suppori his conclusion that 'ex post
facto criminal legislation lies cutside the proper fimits of the legistative function™
as a matier of principle.

Both Deane ] and Gaudron J also made vse of principles of intemational law in
their application of the prohibition on ex post facto ¢riminal laws siemming from
Chapter Il of the Constituzion. Because they concluded that such a prohibition
existed, it was necessary for them 10 establish whether the War Crimes Acr 1945
(Cth) violated the prohibition. It was accepted that the conduct criminalised by
the Act was not criminal in domestic law at the time of its commission: however,
both judges considerzd it necessary to determine whether the conduct was
criminal at international law ar that Lime, in order to determing whether the
legislation was truly retrospective.” They concluded that the relevant conduct

33 See. for example, Andrew Bymnes and Hilary Charlesworth, 'Federatism ang the Iniemationat
Legab Qrder: Recent Pevelopments in Australia’ ( 1985) 79 Arrerivan Jowrnad of Inrernasiviial Law
622: M Kidwai. ‘Extemnal Atfairs Power and the Consuwsions of British Dominions’ (1976 9
University of Queensiond Low fourrat 167 3 T Ludeka, "The Extemal Affaics Power: Another
Provinee for Law and Order? (199:4) 68 Ausrralion Law Journal 250; Brian Opeskin and Donald
Rothwrell, "The lmpazct of Treaties on Austalian Federalisnt (1993) 27 Case Wesiern Jonrnal of
fnfermationat Law 12 Donald Rotwwell. 'The High Court and the Exlernal Aflairs Power; A
Consideranion of its Outer and Inuner Lamiss' (§993) 15 Adeltide Law Review 209: Crawford and
Edeson. above 6 6,71; Geotirey Sawer. "Ausiralian Constitwtional Law in Reliation o lmemational
Relaiions and Intemational Law’ in K W Ryan. furernativaal Law in rlusl'lnl':il 12nd ed, 193843 350
Lestie Zines, The High Court and te Constinirion {3cd ed. 1992).

6 Polvkhavich (1991) 172 CLR 501.611-2

7 liid 612.

B ihid 6341,

2 1bid 627-8. 631, 699-700, 707,
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was nof eriminalised in international law at'the tm
legislation was retroactive in nawre.

Worih mentioning. 100. are some obiter comments of Deane 1 to the effect that, if
Australia was participating in the establishment and funcrioning of an
international rribunal fof the wial and punishment of inwernational crimes, Chaprer
Til of the Constitution would be inapplicable because the judicial power of the
international community, rather than that of the Commonwealth, would be
involved® In addition. he foreshadowed a possible further excepiion to the
applicability of Chaprer I, where a focal ribunal is vested with jurisdiction in
velation 10 an alleged crime against inlemational Jaw:

It may be arguable ihat, in such a case. the judicial power of the
Commonwealth is not involved for so long as the alleged crime against
internagional law is made punishable as such in the local court. Altematively,
at least where violations of the laws and cusloms of war are alone invelved,
analogy with the disciplinary powers of military wibunals and largely
pragmatic considerations might combine to diciate recognition of a special
jurisdiction standing outside Chapier 1%y

This comment on the potential for intemational law o take a eriminal prosecution
outside the protection afforded by Chapter [11 is surprising, 25 Deane I has bzen
one of the leaders of the High Court in developing Chapter Ill as 2 protective
mechanism. particularly in the area of military couris-marttat.” These comments
are of particular interest given that Ausualia has ratificd the Rome Sranuie of the
International Criminal Couir.

2. The Implied Freedom of Political Communication:

Several members of the High Court have also referred 10 international
conventions in decisions concerning the implied freedom of political
communication. In Ausualian Capital Television and in Nariomvide News.
Mason CI. Brennan J and Gaudron I used the ECHR in support of the
fundamental impottance of freedom of comsunication to Tepresentative
democracy.” These judges did not engage in any in depth discussion or analysis
of the freedom of expression as guaranteed by the ECHR; rather. they merely
used the FCHR (g0 which, of course, Ausualia is not a party) to demonsiraiz that
other representative democracies value freedom of expression.

W bid §27.

M bid.

3 Gee, for example, Re Tler: Ex parte Faley { 1994) 181 CLR 181 Re Nolan: Ex pare Young (1931
|72 CLR 460: Re Tracey: Ex pane Ryan (1989 166 CLR 518. B

3 Nariennvide News (1992} 177 CLR 1,37 (Brennan 1): Ausiralian Copital Television (1992} 177
CLR 106. 140 {Mason J). 211 (Gaudron J}. .

He notzd that in X and the Association of Z v United Kingdom™ a challenge under
the ECHR to 2 ban on political advertisements on British television had failed ®
Brennan J paid some atiention to this ¢ase, which was direcdy on point, although
it was not referred to by Mason CJ or Gandron J. Ultimately, Brennan j
concluded that the bzn on paid political advertising did noet viclate the implied
right to freedom of political expression, and the European case, alihough not
decisive, was influential in reaching that conclusion.

MeHugh I, 100, considerad the ECHR, by found it unnecessary o discuss X and
the Associarion of Z because he concluded thar the constitutional context in which
the guaraniee of freedom of expression operated in Australia meant that there was
no valid analogy between the international instruments and the Commonwealih
Constitution . Curiously, in the next freedom of expression case. Theopianous v
Herald & Weekly Times Ltd,” Brennan T approached the relevance of the ECHR
in the same way as McHugh J had in Australian Capital Television.” It is difficuic
to teconcile Brennan J's use of the ECHR in Australion Capiral Television and his
rejection of it in Theophanous. )

3. Conclusion

Up t 1996, the High Court had referred to international law in various cases
involving constitutional issues, though such references had not been very
frequent. However, it cannot be said that there was any cohierent approach io the
use of internaiional law in constitutional interpreration, other than in relation w
the external affairs power. There was no in-depih discussion of the role that
international law might play in the determination of constitional issues or why
intemational law might be relevant. Apart from section 5i(xxix), the Court was
largely reluctant to allow intemational law to play a significant role, though there:
were some areas where it had bzen drawn on in aid of particular conclusions.
‘When international law was used, it was generally as an indication of
international values, to give added legitimacy to the night being iinplied into the
Conslitution, rather than in any determinative way.

Kirby J's interpretive principle would give international law a greater role o play
in constitutional questions, and it is 1 a discussion of that approach that I will
now wrn.

e

(1971) EHRR.

S Austrolian Capital Television {1992) 177 CLR 106, 154.
1bid 240,

(1594) 124 ALR } {'Theophanous').

Ihid 44.
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it JUSTICE KIRBY'S INTERPRETIVE PRINCIPLE

The firse case in which Kirby J used intemational law in the resoluton of a
constituiional ssue was Wilson v Minister jfor Aboriginal and Tories Strair
Islaider Affairs * The case concerned the separation of powers and the tasks that
might legitimatsly be conferred upon a judge of the Federal Court as a persona
designata, The question for the court was, in Kirby I's words. o 'decide where
"the constitutional wall* thai separates the exarcise of judicial power from the
ather powers of governmeni stands'.* This task. he acknowledged. involved a
question of judgement drawing on the 'language and design of the Constitution.
past authority of the Cow and an undarstanding of the legal principles and policy
which that authority upholds'.” He then used intermational law o assist in
determining the content of (hose 'legal principles and policy' - specifically. the
Universal Declarasion on Hwnan Rights ("'UDHR’). the Imernational Convenanr
on Civil and Palitical Righrs {'TCCPR’) and the Draf Universal Declararion on
the Independence of Judges. These were used to support the proposition that part
of the 'principles and policy' is the "fundamental right of every individual ... 1
have access 10 courts which are “competent. independent and impartial* and
“established by law™

Of course. Kirby J could quite ¢asily have oblained these principles from more
local sources than intemational Jaw - there are various domestic authorities in
sappart of the importance of judicial independence. However, ha chose to use
incemational law to support his argument on this point. Thus. while not
determinative of the oulcome. intemational law played a role in legitimating
Kirby J's approach. At this point, however. he had not formulated any general
sialement aboul the use of inkemational law in constitutional interpretation. This
was 1o come in Newerest.™

Newerest concerned the operation of section 3i(xxxi} of the Constiwtion: the
acquisition of property on just terms. The Commonwealth had enacted legistation
ihe Narional Parks and Wildlife Conservation Amendinent Acr 1 087 (Cth)) in
veliance on both the extemal affairs power and. in so far as the tewilories were
concerned. on section 122 of the Constitution. Newcrest argued that the
legislation amounted to an acquisition of property other than on just erms and
was thus invalid. One gquestion for the Court was whether section SL{xxxi}
feitered the Commonwealtit's power under seciion 122, Three judges - Gaudron.
Gummow and Kirby JJ - concluded that it did. L reaching this conclusion. Kirby
3 eabled in aid international law and ariculared his inerprative principle.

M998} 1RO CLR 1.
W 1bid 4.

AL .

4 ibid.
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Kirby J began with the proposition that '{wihere the Constitution is ambiguous,
[the High Court] should adopt that meaning which conforms to the principles of
fundamental rights raher than an interpretation which would involve a deparuge
from such rights'® This proposision does nol, of itself. relate spacifically 1o
international law. bur the context of Kirby F's discussion made ii clear that
intenational human rights law was central 1o the issue. He ackhowledged thai.
where the Constitution is clear. ‘the Court must (as in the interpretation of any
legislation) give effect to its terme’  The Court should not 'adopt an interpretative
principie as a means of introducing. by the backdoor. provisions of international
trealies or other international law concerning fundamental rights not yet
incorporated inio domesiic law'* However, he went on to adapt Brennan J's
comments from #aboe, guoted in the Introduction to this paper. (o yecognise that
international law, pasticularly international human righis law. is *a legiiimate (and
imponant) influence on the development of .. constitutional law'.* Kirby J§ stated
that "o the extent that its text permits, Australia‘s Constitution, as the fundamental
law of gavernment in this country, accommodates iself 10 international law'*

In his judgmenri. Kirby J described the vole of international law in the specific
case as ‘one final consideration which rzinforces the view to which | am driven
{for other] reasons’™ lt is also an approach applicable only where there js
ambiguity in the terms of the Constitution - in that sense. iatemnational law does
not control the meaning to be given o the text of the Constituiion.

Kirby I relied upon Aiticle 17 of the UDHR in support of an intemationally
recognised right to own proparty and not be deprived of it arbitrarily.® This is an
interesting. if not controversiai, application of Kirby I's interpretive principle, as
the /DR is not in its own terms binding on nations and there is no equivalent
of Aricle 17 in she ICCPR or the fnrernarional Covenanr o Ecanomic, Secial
and Cultural Righis {'ICESCR’). which are binding. And while much of the
UDHR is now accepied as reflecting customary international law. it is by no’
means universally accepied that the property rights mentioned in Article 17 have
crysiallised into a norm af customary intermational law, particularly given their
absence from the JCCPR and /CESCR.* although Kirby [ siates confidently. but

+ bid. 637,

S Jbid.

% Ipid.

AT I,

% jbid 657-8.

3% fbid 657, i

30 1bid 658.

3l See, for example. Richard B Lillich. Iurernational Human Rights: Prablems Of Law, Polivy dAnd
Practice (3td ed. 1993) 16347 Richard B Lillich. 'Civil Rights in Theodor Mecon. Hrau Righus
it Ieermasional Law: Legal and Policy fasies (19541 1364 Lowis Henkin e al, Mo Rights
119991 1118, 1124, As Henkin er of note, the right to prapeay is included in ali the regional human
rights instruments, and it may well be that such a righs bas aow emerged as a narm of customary

inramaninanal laae hu thie hae rarininly hoaen cantravescol guer the venre
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without intemarional authority, that lhtrlc is such a norm."i I would s'ugg'est that.
it intemadional law is to be given a more robust yole in constitutional
interpretation. then reliance on pamicular inernational legal norms needs o be
mwoge rigorous than this.

Kitby J also expounded his interpretive principle in Karsinveri.” which
concerned the inrerpretation of the races power in section 5i(xxvi) of the
Coustitution. Again, he used international law to reinforce a conclusion he had
reached on other grounds.™ The bread statement of the principle was similar to
that in Newcrest. and thus need not be set ont in full. Kirby J also noted that o
draw on inteinational law in this way

{dJoes mot involve the spectre. portrayed by some submissions in these
proceedings. of mechanically applying international mreaties. made by the
Executive Govemnment of the Commenwealth. and perhaps unincorporated, to
distort the meaning of the Constiwdion. Tt does not authorise the creation of
ambiguities by reference 10 international law whare none exist. frisnora
means for remaking the Constitution without the ‘irksome’ involvement of the
people required by section 1284

Once again Kirby I emphasised the need for ambiguity before recourse 10
international law is appropriate. but had no difficulty discerning ambiguity in
relation to the races power™ In this case. Kirby I's use of international law -
specifically the prohibition of discriminadon on the basis of race - was more
rigorous, as he relied upon numMerous international ireaties and the decision of
Judee Tanaka of the Intermational Cowrt of Justice in the South West Africa Cases
{Second Phase)®

in a series of other cases - Levy v Vicroria® Re East; Ex parle Mguven®
Siagnovic v B* and Re Minister for Inpnigration and Mulriculiual Affairs; Ex

-

> Newcresi (1997) 190 CLR 513.680. Kirby ) cites the provision of varioss domestic constitutions
in suppon. of Wis conclusion. These might provide evidence of sle praciice. but his is not

discassed in detail and there is v evidence of epinio jiris. .

Kerrrinveri (1998 195 CLR 337,

Hoid 417,

5 jbid 417-8,

¥ bid 418, o .

5T 11598) LCIR 3. Kirby 1 dozs now avknowhedge, however, it Judge Tanaba was in dissenk in that

Ttz
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case. . .

% (1997) 139 CLR 579. 643: “Whanever passible. Avsualisn faw on such subjects should be

developed in hanmony with such uniwersul intemnanional principles to which Ausualia has

divetl Ils CONCUITENcE.” X i . 3

9 1998) 196 CLR 354, 380~ 1: "Treatics may influence Ausuy'llun domestic law in tiher ways. This
is particularly 50 where they declare fundareneal hunian rights 35 re-:qg:msed by lmfrnau_unal I._aw
and pecepted by civilised ies. In such ci sie the provisiohs of trenties expressing
international Taw may, by anakoyy, comsibuie 10 judicial 4 Lo Fesolve aimbiguities in the
Austewlian Constitwdon.* . o i i

o) (1595) 154 ALR T02, 708: (Clouns may be assisted by ... universyl ?rmmpks lof |r_|lemnt|uual
law] when constitutional or ather rights are involved which are ambiguous and which may 3
made clear by reference 10 such principles.

egard.
tourteous’, o use Crawford's term® or they might be viewed as an auemps w

build up a body of case law in suppon of Kirby ¥'s approach. ln any event, they
need not be discussed in dewail.

From Kirby I's judgments, one can draw several conclusions about the
application of his interpretive principle. First, there are in my view, two different
formulations of the role of intemaiional law in constitutional interpretation in
Kirby I's judgments that nced 1o be considergd. On the one hand, there is the
adapration of Mabo; the statement that intematonal law is a'legiimate iffuence
on constitusional law' but that constitutional law does not 'necessarily conform '
with iniernational law*®. This approach gives intemadional law a role. but a
relatively minor one in most cases - theie is no imperative 1o interpret the
Constitution consistendy with intemational law. On the other hand, there is the
swonger approach 10 the use of inernational law; that, where there is an
ambiguity, the Constitution should be interpreted consistently with intemational
law. This approach gives international law a more significant role 1o play, though
it still does not allow international law 1o ovemide the clear words of the
Constitution. Kirby J does nat direcily distinguish between these two approaches; |
rather, he uses them both 1ogether.

Second, Kirby I's approach is rights focused - that is, it is concemed with
ensuring that, where the Constitution i$ ambiguous, it is interpreied so as w
protect fundamental humao rights. not to violaie them, The content of
fundamental human rights is then ascertained from examining international law,
which ‘expresses universal and basic rights'® This suggests that Kirby I's
principle may not exiend 1o the use of general international law in constitutional
interpretation, though this remains 0 be tested. '

Third, there needs to be an ambiguity before international law can be used in this
way. The clear words or meaning of the Constitution cannot be displaced by
international law. This is consistean with the approach to the uses of intemational
law in statutory interpreration and also with extensive High Court authority on the
inieraction between intemnarional law and domesiic law beginning with Polites.
The ambiguity cannot be created by reference 10 intenational law - it must be
otherwise apparent.

41 (2001) 179 ALR 296. 314: It is also inevitable as the influcpce of imemaional law spreats. that
decisions on the of [human righus] weaties (and like requirements of regional and
netional instrumenss) will come o influence ihe imerpretation of relevant Ausualian legislation
and @ven of the Constiwtion el

6 James Crawford. ‘Genéral Inernational Law and the Common Law: A Decade of Developments®
{1982) 76 Proveedings of the Americait Sociely of Intemoiional Lan- 232,

43 Mabe [Na 2} (1992) 175 CLR |, 42

& Karrinveri (1998) 195 CLR 337418,
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Fourth. it seems to me that intemational law has not been the determining factor
in Kirby F's judgments - rather, it has been used as an additiona! legiimating
argument (0 suppoIT a conclusion already reached. In this respect, Kirby J's use
of international law is not dissimilar from the uses to which it has been put in
previous cases - whar is different is thai Kirby J has articulated a principle to
guide the use of international law. rather than simply referving to interational law
iv an ad hoc fashion where convenient.

Judiciat Responses to Kirby J's Approach

There have baen few direct responses o Kirby I's new interpretive principle from
the other judges of the High Court. However. in two cases other members of the
Caurt have expressly rejected the proposition that the Constiwtion should be
interpreied. so far as its language permits. in conformity with iniemational law.
In Kartinveri. Gummow and Hayne JJ spent several pages discussing the
quesiion. They noted chat. although there is a principle to that effect where
statacory interpretation is concemed. ‘the legislative powers of the Parliament
siven by the Constitution self stand in a special position'* They quoted Dixon
1 in Pelites on the application of the principle of statutory intespretation to the
Constitution itself:

Within the maters placed under its authority, the power of the Parliament was
intended 10 be supreme and o counstruz il down by reference to the
presumption is to apply (o the establishment of legislative power a rle for the
construction of legislation passed in its exercise. It is nothing o the power that
{he Constitution derives iis torce from an Imperial enactment. 1t is nonetheless
a Constitution.™

They also referred to the Court's r2jection of intemational law as a limitation on
legislative power in Hora. Thus. because of the special pature of the
Constitution, Gummow and Hayne JJ rejecied any interprative principle that
requires the Constitution o be interpreted consistenily with imcmalionai_k-iw.
This does ot seem © preclude judges from using international law in deciding
on the meaning of the Constitution. and ceviainly Gummow and Hayne JJ did not
sugaest that easlier cases where judges used international law. discussed above.
\.\';1::: incorrect in that respect.  Bur they certainly rejected a robust _role for
international law in the sense of a presumpiion or rulé of construction,

Subsequently, in AMS v AIFY Gleeson C1. McHugh and Gummow JJ reiterated.
raore briefly. the comments made in Kavrinyeri by Hayne apd Gummow JJ. They
stared simply that:

o3 Ibid 384 .
60 Polites (19431 70 CLR 6. 78,
ul | 1999) HCA 26 (17 lune 1999),

As:to the Constitution; its - provisions are -not to'be constried a3 subjedt to}n
implication said w0 be derived from intemadonal laws - T

Hayne F agreed.

These comments indicate that it is unlikely that a majority of the High Court will
adopt Kirby J's appreach in the near future. However, in a recent speech vicHugh
J seemed 1o leave room for international law to influence the interpretation of
Chapter ITT of the Consutution in its protection of a right to a fair trial ™ Thus it
may be that a majority could accept a less robust use for international law - as a

legitimate influence, but withour a presumption of conformity. That is. Kirby J's
approach may state the case for intemational law 1o highly in so far as it suggests -

that international law could be used to compel a paricular interpretation. But a
lesser role. in simply providing an additional reason for a particular
interpreration. may be acceprable. This appears to be the way in which carlier
judges, including Mason CJ, Deane J, Brennan J. Dawson J and Gaudron J. used
intermavional law in constitutional cases. Indeed. it is in this way thar Kirby [
himself appears to have used international law, rather than in the more robust way
his formuiation of principle seems 1o suggest.

iV A NORMATIVE ANALYSIS OF THE ROLE OF
INTERNATIONAL LAW IN CONSTITUTIONAL -
INTERPRETATION

It is approprizte to, consider the normatjve question conceming the role that
international law should play in the interpreation of the Constitution, if any.
Kirby J did not engage in ¢xtensive consideration of this issue. He primarily
asserted that intemaional law is a legitimate influence an the development of
constitutional law. However, he also stated that: .

[t]he Constitution. which is a special statute, does not operate in a vacuum. It
speaks to the people of Australia. But it also speaks to the intematiopal
community as the basic law of the Australian nation which is a member of that
community.* ' '

This appears to be offered as a justification for the use of intemational law in
constitutional interpretation. although ulimately I do not find it particularly
convincing. The fact that Australia's Consiieution ‘spealcs 10! the: niernational
community as the basic law of Ausiralia does not logically require that the

& fbig 50.

% Justice McHugh. "Does Chapier 111 of the Constimtion protect substantive as welk as procedural
righis? (2001) 2t Awsiralion Bar Review 233,241,

N Kuninver (1998} 195 CLR 337. 418,




Constitittion be interpreied in accordance with intemational law. Rather, it seems
to me. the question is to what extent does international law ‘speak ' Australian

constitutional law?

Gummow and Hayne 11, in their rejection of Kirby J's appn?ach. did nor deal
directly with the normative basis for rejecting imemanonal. la\_wl as an
interpretative 1ool, but they did make reference to comments of Sc.aha Jin fhe [:iS
contexr.” Scalia J has rejected reliance apon internationa) law in interpreting the
US Constitution. emphasising that it is American conceptions of decency, noi
international kaw or values, that must inform the Supreme Court's approach to the
Eighth Amendmen (prohibiting cruel and unusual punishiment).” In this regard.
Sc;lia ¥ in fact deparied trom earlier cases where the Supreme Court had‘ used
international siandards in determining ‘evolving standards of decency'.™ It is not
clear. however, that Gummow and Hayne JJ cited Scalia 3 with approval, as they
also referred to the contrasting practice of the Canadian Supreme Court ™

What, then are the argaments for and against intemadional law being us.ed in
constitutional interpretation? Arguments against include that made by Sealia J -
that what is paramount in constiutional interpretation are ll'fe va!uas of tl_]e
community whose constituiion is baing interpreted, rot those of outsiders. I vy;ll
retum 1o this issue - (o whose values should judges look - tater. In the Austfahan
coniexd, there is also the fact that trearies are entered into by the execu:'wfa t»_nhout
any substaniive parliamentary involvement™ and wit_hout the sts:t.)lkEty of
judicial review® I is thus possible for Australia 10 enter into a ueaty that is illegal
under intemational law, - an example being the Timar Gap Treaty™ between
Indonesia and Australia, considered by the High Court in Horra. It does ot seem
10 e 10 be appropriate that such a treaty should be tfsed to inform constltutlc?nal
inierpretation. Indeed, the mere fact that (he executive has chosen to enter Inio

" Segord 02 US 364,360 (1989) :

T Sranfoed v Kentneky 492 US 56k, .

n SZ:U‘:':H Exar‘uple."rmp v Dutles 356 US §6 (1956 .&;{feh 1;dG£!;||I_:‘J:; 4:}?133“?[;(159‘12
y - Gk 108 5 Cv 2657 (1988 cited in Richard Lillich.

gg;z:ﬁﬂ::n‘nn?i"l‘::gﬂonnl Fiuman Rights Law (19X 3 Harvard Hunian Rights .rn‘myal 53, T.'-IS.

Karenveri (1998) 195 CLR 227,383, reteming 1o B v Raley I__198?] 1 SCR 388 m 635 and 10 u\ac;

academic commentators. Motably. he Canadian use of inermational law 1n cnnsu;quon

intecpretation bas largely been confined to jnterpretation of the Charter. which was enacie: ! ;u Earrtl

10 give 2ifcet o Canada's intermational human righfi_ablgm_uqns. The use of intemational law 1

his way is thus nol of disect relevance to e Ausiralian position. . )

" .l»\:tsh:ugh \he Paritament now has o much greater rolé in g.realy—mnlnqg thandll Em:; h;d. w: the
Joint Standine Committae on Treatics (see Daryl Williams. “Treaties and the .:: Inm:mla:);i
Process' {1996) 7 Public Law Review 199). that role does Ao exlend 10 3 power @ v

live decision 1o SRLEF inEo O reaLy. ) ) i

b1 ;t?lliln; discussion in Thorpe v Comuanwealth af Australio [Na 3] (1997} 144 ALR 67_1. 59?‘.

T Trousy beween Ausiralic aid the Repnblic of Indanesia on the Zane 5:f Co-open anﬁn :3 an r;:in
Denween the Indonesian Province uf East Thnor and Northern Australia, ATS 1981 No., 9 lener
into foree 9 February 19910,
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enits™ with another nation 'of nations dacs not-seem
of itseif to require any strong principle that the Constimtion should be interpreted
in conformity with such arrangements. It is possible to argue that ratification of a
treaty reflects values accepted in Australian society and thus a weaty may be
relevant 1o constitutional interpretation in that way. This was the approach taken
by Gaudron I 1o the use of the United Nations Convention on the Rights of the
Child in Teoh in the area of administrative law, There her Honour stated that:

The significance of the Convention. in my view, is that it gives expression to
& fundamental human right which is taken for granted by Australian society, in
the sense that it is valued and respected here as in other civilised countries.
And if there were any doubt whether ihat were so, ratification would tend 10
confirm the significance of the right within our society. Given that the
Convention gives rise 0 an imporant right valued by the Australian
community, it is reasonable 1o speak of an expectation that the Convention
would be given effect. Howsver. that may not be so in the case of a reaty or
* convention that is not in harmony with community values and expectations.

Gaudron J here seems 1o give primacy to Australian community values, using the
treaty to confirm those values. However, she acknowledges that some weaties
may diverge from Australian community values and. if 50, they would not be of
use in the administrative law area. This points 1o one of the problems with the use
of weaties as an influznce on constitutional interpretation - ratification of a treaty
by ihe executive is no guaraniee that the treaty will reflect the values of the
Anstralian community, though it is possible that the greater involvement of the
partiament in the ireaty-making process® improves the chances of this being so.

% Treatizs are ofizn described ns 2 “source! of intermationad law as a result of being included in Anicls
38(1) of the Statwie of the lntemational Court of Tustice {ICJ). This. it might be argued, means thag *
treatics are more than simply conteactual amangements between siates. However, | disagres with
sach an argument. Asticle 33¢1)(2) direcis the JCI 1o apply various rules of law. including
"intermational conventions, whether general or particular, esteblishing rudes expressiy recognised
by the parties’. Aricle 38(1) does ot state that treaties are a ‘source’ of law in any general sanse.
as opposed 10 a source of internationat legal obligation adopted by siales ehrough mutual
agreement. Thus some commentaloes have suggesiad that use of the rerm 'source’ be abandoned:
Georg Schwarzenberger, imentarional Law (3rd ed. 1957). vol 1, 27, cited in David Haris. Cases
and Marerials on Imemational Law (dih ed, 1991) 23-24_Sir Gerald Fitzmaurice also took the
view thai treaties ‘are a source of obligation rather than law. The law is ihat the obligation must
be camied out. but the obligation is not. in itsalf, law."; ‘Some Problems Regarding the Formal
Sowrces of Intemational Law' {1958) Symbolae Verzijl 133, cited in Harris, ibid, 46.

Articls 33(1%a) docs not negate the fundamenta) principles governing treaties - in panicular. that
treaties bind only the panies to the w2aty and creatc obligations for o siare only vis-a-vis other
parties. In this respeci. a treaty is apuy described as a co | obligation b siates (see
Vienna Convention on ke Law of Treaties (VCLT), Anticle 34), A reaty to which a siawe is not a
party ¢annoi be spplied by the 1CT 16 a dispule involving that state under Anicle 38(1){a). Iuis of
course possible thot a wreaty reflects customary iniemational law and thus non-parties may be
bound by a rule included in a treaty (VCLT. Anicle 38) - but then non-parties ase bound not by the
wreaty gura tremy. but by the nule of customary inernational law. .

¥ Yook {1993) 183 CLR 273, 304-5.

 Discussed above n 75,




fc may bé. 100, that a distinction should be drawn

wreaties involving only a small pumber oi states.

and mulilaieral treaties
involving mauy states that can be said to represent the views of the intermational
community, or a significant secior thereof. | suggest that this distinction will not
always easily be drawn,.and that even muleilateral treaties are, in & wechaical
sense. simply contractual arangements berween states. What a multilaceral treaty
will often do. however, is reflect or generale customary international Yaw, and it
is (o the use of customary intemational law in constitational interpretation that 1

now .

1 arguz thar a swonger case for she use of internarional law in constitusional
inzerpretation may be made with respect 10 customary intemational law than for
(eaties. Customary intemational law - be i i the avea of human rights or
clsewhere - is more than a mere coniraciual arrangement berween nations.
Rather. ii consists of principles of near universal acceptance, principles derived
not from the mere decision of the executive bur from stale practice demonstrated
over time. which will include not only executive action but also parliamentary
and judicial action. Thus the relevance of customary iniemational law is in its
reflection of essentially universat values. rather than simply {a) the dacision of the
executive or (b) the values of the Australian community.

Of course. it might be argued that the use of treaties in the domestic legal system
is of greater legitimacy than the use of customary intermational law, as treaties set
out obligations voluntarily assumed by Australia. For example, in Nulvarimma,
when dealing with the question whether customary international law was directly
incorporated inw Australian law. Wilcox I thought it would be ‘zurious’ if 'an
inernational obligaiion incurred pursuant to customary international law hes
creafer dOmMesUc consequences than an “obligation incurred. expressly and
voluntarily. by Australia signing and ratifying an international convention'* With
respect. his Honour seems 10 have overlooked the fact that the reason that treaties
reguire legislation (o have direct effect in Australion law is precisely because they
are entered into by the executive, an am of goverunent that in our constitutional
system has no independem law-making power. The crucial aspect of customary
international law is that it is not developed through the unilateral action of the
executive and is thus more apt fov direct application in Australian law withouot
legislative wansformation. Furthermore. in the contexl of constitutional
interpretation. the question is not one of direct application but of influence. My
argument is that it is preferable to rely on customary imamnationa! law as a tool
of constitutional intevpretation, as it will reflect the near universal values of the
inrernaiional community, On the other hand. those weaties that do not reflect
customary international law® will reflect only the values of the parties - which

8 pielvarimirg (1999 FCA 1 191 {1 September 1999). 162, .
$2 Treaties that da reflect cusiomany intemationai kaw will of course be tegitimately used under my

approach.

E

The question remains. of course. as o why internationally éccepted values should
?e relevant. particularly if they conflict with Ausiralian community values. And
}f they do not conflict with Austraiian values, then one may ask what custo'mary
~ international law adds to the argumant. To these questions, two answers may be
made. First. ‘Auvstralian community values' will be notortously difficuli to
.demons.i:ate. if they indead exist as a coherent concept. In contrast, customary
mtf:ma.ltlonal llaw. while often difficult to prove, is nonztheless proved by way of
ohjecrive actions undertaken by states, coupled with a reguirement of opinio

-

. juris® In that i oy : -
i 3 I sense, the universal values of custemary internationai law can be

- (.

nscerta'!ncd. while the values of the Australian community may not be able to be
asc‘enamed or. if they can be, may be various and divergent. Second, if it ¢an be
satisfactorily demonsteated thar a norm of customary international law exists (and
[ do not deny that this can be difficult), then the fact that there is near universal
_acceptance of such a-norm gives it. I argue, great maral weight that can translate
fnto legal weight in constitutional interpretation {though oa;ly. of course, as an
.lnﬂucnce, notasa superior rule of law). Further, as Hughlett argues: . .

Because the interpretative norm has reached the level of an international rule
of law, the use of the norm decreases the judge's subjectivity in iI;lerprelinﬂ
cnnst_itutionnl provisions. The international norm is tied io demonstrable stat:
practice and agreements which articulate the principle.™ .

If one accepts this. there remains of course the difﬁculty of proving the norm of
custo.mary international law in question. Yet in many areas of intemational law. -
that is not difficult. There is general acceptance that genocide is contrary to
cus.tomary international law® Likewise there is Seneral acceplance thal inany
articles of the UDHR and JCCPR reflect customary international law* It is in this
if.vay‘ that many multilateral freaiies become relevant to constitutional
Emerpretaxion - Dot as trealies qua iweaties, but. as reflections of customary
international law. Thus I argue it is appropriate for dormestic courts 1o have regard
fo many major isternational treaties - including the human rights trcatiesi in
interpreting the Constitution.

'I‘hen? is also .Lhc f;uestion of how strong a role customary international law should
play in constitutional interpretation. That is. should customary international law

83
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This is the classic fermulation of cusiomary i i i .

i m ary international law: see, for example, Continaiital 5§

t_le_mu Ar(_tb Jarfmklrt_\'ﬁ/ﬂ'la'llaj 11985] §C) Rep 1. para 27: Mifitary and Pl:trmllil::fmf:':lsrivi:feg

in nn:d againsi Nicaragua [Nicaragea v Unieed Siates) {Merits) [1986) ICI Rep 14 pa'ra 181G

%tark?. ﬁ:rudlucumr i fmternational Law (10th ed, 1989), 3541 ' '
amela Hughlett, Intemnational Law: The Use of [nternational l..:;w os a Guide 1o § j

the United States Conssilution' (1992) 43 Oktahioma Law Review 169, IE;., 10 foesprecsion of

Nulvarimma [1999] FCA 1192 (1 September 1999): Mitchell, above 1 6, 245,

See, for exal . I iti ; . .
o 000, Hr;af:le Henry Sweiner and Piiilip Alston, fikernational Himan Rights in f.’.'ome.\'l {2nd
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sh;pl}- be one ol of mt:rpn;muon among many that can assist the Court in
reaching a conclusion. of which seems fo be the role that international law has
played to daie? Or should there be a stronger principle thar, in the case .Of
ambiguity. the Court should prefer the interprefation that is consistent with
customary international taw, as Kirby J suggests? 1 would suggest that the lattar
is an appropriate inmerpretive principle. one that gives significant weight to
customary international law but does not allow intemational law o ovemide the
clear terms of the Constisution. If an ambiguity exists., then the judges need some
tols to assist them in deciding which interpretation to prefer. Rules of near
universal acceptance in the international community are a useful way to resolve
such a problem - and arguably more wseful than the views of the framers. which
reflact views from the 19th century,

V CONCLUSION

fnternational law is of increasing importance in Ausualian law, though its
relevance to constitutional interpretation is only recentdy being a.niculaled.. Kirby
1, in his interpretive principle is, I argue, building on (though aot exprgss]y)
existing uses of intemnational faw in constitutional cases. But he is the first judge
to have explored in any depth the appropriate role of iniernational law._(_)th.er
judges have remained hosiile o Kirby J's approach, but I suggest that.. m s
weaker form (the modified Mabo statement) that approach reflects what judges
have been doing for many years and may yet gain explicit acceprance.

I also sugagest that this is a positive development. at least in relation _(o custlomary
international law, which reflects near universal consensus on particular ;ssue.s.
However, this approach is unlikely o give international law a decisive role in
constitutional cases - vather, it may support conclusions reached on other grounds,
as has occurred to date. What seems unlilely to occur is the judicial acceptance

of a sironger presumption that, in cases of ambiguity. the Constiration should be i :

inserpreted consistenily with international law.

New Crimes or New Responses?:
Future Directions in Australian Criminal Law

RICHARD G FOX ™

Austratian crimingl law has 10 respond 1o new rechnology, social
condirions, and thweats. The opening decades of the nwenty-first century will
see air accelerarzd shift from lecal, 1o national and iniernational
sovereighty over the criminal law; an expansion of Federal criminal power;
a continuing struggle ro apply subsiantive criminal law and appropriaie
penal sanctions fo corporate wrengdoing; greater use of civil sanctions o
suppleinent criminal ones; increased emphasis on regularory rather than
punitive modes of responding to breaches of 1he law; managerial
approaches lo court procedire; and a vethinking of the values, docrrines
and puiposes of the criminal lave: ;

I INTRODUCTION

In 1567  book entitled The Year 2000: A Framework for Speculation for the Next
Thirry Three Years' was published. It was prepared in the United States by the
prestigious Hudson Institute Thinle Tank as part of a series on Alteingrive Worild
Futures. Its authors, Kahn and Weiner, sought to explore in a disciplined fashion
the prospects for the beginning of the new millennium. They accurately predicted
the accumulation of scientific and iechnological knowledge and the rapid
increase in industrialisation and modernisation which have rendered production
less labour intensive. They were less prescient about shifts in global politics. But
they foresaw globalisation, compuierisation, the increased surveillance of .
citizens and the new opportunities for genetic manipulation of human beings.
Neventhelass. they allocated no space in their lengthy text o crime as a significant
factor likely to call for innovative responses.

Was that a significant omission in their speculation? Cr was it a pragmatic

tecognition that crime and communal responses (0 Crime were permanent and
largely unchanging featwres of the social and legal landscape? Did they think that
the deviance expected in the next century would be essentially no different from
that of the last, and that the semtings of criminal law in the twenteth cenwry
would suffice for the twemy-first? Were they unaware of the dramatic changes
that had occurred in criminal Jaw and procedure in the zighteenth and ninsteenth

* Professor, Faculty of Law. Monash Univessity. This anicle is based on a paper presented at she
A lian Institne of Criminology. 4th National Ouilock Symposiwm on Crime in Australia,
Canberra, 21-22 June, 2001. The author has Genefited from the helpful comments of the
anonymous reviewer of an earlier drafi.

1 H Kahn and A § Weiner (1967).




