9.

AUSTRALIAN LAW JOURNAL

NEW BOOKS

THE OXFORD GUIDE TO UNITED STATES SUPREME COURT DECISIONS

AUTHOR:

Kermit L Hall (ed)

PUBLISHER:
Oxford University Press

ISBN:


0-19-513924-0

PRICE:

Softcover: $US18.95

___________________________________________________


On the eve of the publication of the Oxford Companion to the High Court of Australia comes this outstanding compilation of decisions of the United States Supreme Court.  In fact, this book is designed to supplement the Oxford Companion to the Supreme Court of the United States (reviewed 67 ALJ 960).  It follows a similar format except that it has been possible to pack into the 428 closely printed pages a wealth of detail on more than two centuries of decisional law of the most powerful court in the world.


Like the Oxford Companions, the book follows a strict alphabetical format, although some decisions are listed under topic headings (such as "Chinese Exclusion Cases", "Reapportionment Cases" etc).  Where the United States is a party to a case, the alphabetical listing is according to the name of the other party.  


The list of cases takes the reader through a collection of well known and lesser known decisions of the apex court.  Not many readers will have embarked, as this reviewer did, upon an examination of the cases A to Z.  Most who use this guide will do so to find a brief exposition of the issue and decision in particular cases.  Readers may also find interesting remarks on the voting of the individual judges, the names of those who wrote for the Court (in accordance with the tradition put in place by Chief Justice John Marshall); and sometimes anecdotes about what followed from the decision.  Thus in the note on Bowers v Hardwick (1986) which upheld five to four a Georgia sodomy statute, the reporter records the subsequent expression of regret by the deciding justice, Powell, in a speech to a law school in New York that he had "probably made a mistake" in voting the way he did.  Such recantations are rare in the British tradition:  a reticence that we follow in Australia.


Woven through the hundreds of case notes are some common themes.  They reflect the constitutional provisions that it is the principal function of the Supreme Court of the United States to uphold.  Race; religion; and sex are a potent mixture at the best of times.  They are to be found in abundance in the leading cases chosen for inclusion. 


One can leaf through this book and discover how the Supreme Court ultimately edged its way towards the current approach on race, starting with Scott v Sandford (the Dred Scott Case) (1857), then Plessy v Ferguson (1896), through to Brown v Board of Education (1954) and Baker v Carr (1962), right up to Regents of the University of California v Bakke (1978).


The Dred Scott Case is usually described as the worst decision ever made by the Supreme Court.  It effectively upheld the legality of slavery and triggered violent reactions that could ultimately only be resolved by the civil war.  Plessy endorsed the "separate but equal" doctrine.  But desegregation began in earnest after Brown and Baker.  In Bakke the Supreme Court, by five to four, upheld legislative measures of affirmative action on racial grounds.  It was the high point in a mighty turnabout.  The change was not caused by the Court alone.  Many analysts suggest that the chief agent of change was the desegregation of the military during the Second World War.  However, the Court under Chief Justice Earl Warren took a major step of leadership.  Brown, which Warren wrote for the Court, was decided by nine to zero.


One of the sobering features of the collection is to see how similar many of the social and legal prejudices in the United States were compared to Australia.  In the 1880s and 90s, a series of Chinese exclusion cases came before the Supreme Court.  Generally speaking (as in United States v Jung Ah Lung (1888)) the Court, in the words of the entry "succumbed to the anti-Chinese hysteria of the era".  Yet even at that time, the Court occasionally intervened (as it did in Yick Wo v Hopkins (1886)) to strike down discriminatory laws of the worst kind.  


For Australians, who have just celebrated the fiftieth anniversary of the Communist Party Case (1951), it is discouraging to read the failure of the American court to show similar restraint and wisdom in dealing with communists.  The oppressive Smith Act was upheld in Dennis v United States (1950) and given full rein in Rosenberg v United States (1953).  The Rosenbergs of that case were executed for espionage on the day the decision was handed down.  But gradually, the Court cut back its more extreme position, doubtless reflecting on the powerful dissents in Dennis written by Justices Black and Douglas.  In Albertson v Subversive Activities Control Board (1965) the Court unanimously upheld a refusal to register with the Board as being a violation of the self-incrimination provisions of the Fifth Amendment.  Yates v United States (1957) saw the Court draw an illusory distinction between advocacy of doctrine or belief (protected by the First Amendment) and advocacy of action (unprotected).  The Supreme Court does not emerge at its strongest in these cases.


Nor in the cases involving Japanese Americans during wartime such as Hirabayashi (1943) and Korematsu (1944).  It was in the latter that Justice Murphy dissented from what he described as "this legalisation of racism".  In Australia too, in wartime, rights often took second place to asserted military necessity.  


The book is full of cases about various groups of American citizens who suffered, or still suffer, discrimination in the law, despite the ringing words of the Constitution.  Buck v Bell (1927) contains Justice Holmes' famous dictum about the intellectually impaired:  "Three generations of imbeciles are enough".  Yet other cases show the Court as adapting the Constitution to protect Americans against discrimination.  Gideon v Wainwright (1963) established, in effect, a right of indigent accused to counsel.  As with the decision of the High Court in Dietrich (1992) that overruled the earlier opinion in McInnes (1979), Gideon's trumpet was needed to blast away an earlier contrary decision in Betts v Brady (1942).  For the argument in Gideon, the Supreme Court assigned the pro bono brief to a leading lawyer Abe Fortas, who later went on to be a Justice of the Court.  He would have been Chief Justice but for a scandal that led to his resignation.


Homosexual Americans were given some respite from the earlier decision in Bowers when the Court decided Romer v Evans (1996).  Yet, although in Roberts v US Jaycees (1984) the Court upheld a State law that forced the Jaycees to admit women as members of their organisation, deciding that the compelling government interest in removing sexual stereotypes overrode expressive freedoms, the same course was not followed in Boy Scouts of America v Dale (2000).  That case came too late for the book.  Perhaps it is as well.  It upheld the right of the Scouts to exclude Dale, an Eagle Scout, because of his sexual orientation.


The power of the American court emerges with great force from a series of early decisions that have found their way also into the jurisprudence of the High Court.  Thus Marbury v Madison (1803) on the centrality of judicial review is fully noted.  So is McCulloch v Maryland (1819) on the broad approach to constitutional construction.  But in Australia, we have never had anything quite like United States v Nixon (1974) that effectively required the resignation of President Nixon three weeks after it was delivered.  Nor have we had the equivalent of Bush v Gore (2000), which was also handed down too late for this collection, by which the Court dividing five to four effectively determined the outcome of the 2000 presidential election.


Other cases are familiar because of the named participants - such as Clinton v Jones (1997) where a unanimous court rejected President Clinton's right to delay, during his occupancy of the Oval Office, proceedings of sexual harassment brought against him by Paula Jones.  Virtually all of the presidents of recent times make their appearances in cases in which their powers or actions were challenged.  


However, it is in the litigation of citizens that the Supreme Court is seen exploring some of the truly difficult questions of the Constitution.  Thus in Griswold v Connecticut (1965) the Court upheld privacy rights against a statute restricting the availability of contraceptives.  Roe v Wade (1973) let loose a series of cases involving the laws on abortion.  Decisions that have followed show the court increasingly cautious about re-entering that sensitive debate.  Flag burning, prayers at school, illegal searches, rights of native Americans, free speech in the context of public figures, separation of powers, the rights of Hare Krishna to make collections at airports and the rights of children to due process separate from their parents - all are noticed, analysed, criticised.  Here is the stuff of constitutional and legal controversy - as the introductory essay says "The fodder of history".


The editor has chosen 440 of the most important decisions of the Supreme Court.  Each one of them has been written up by a scholar of recognised distinction and specialisation in the field.  The analysis pulls no punches.  Where time and later cases have overtaken the decision, the authors do not hesitate to say so.  But their descriptions are professional and largely confined to the factual.  It is a wonderful collection.  We can only hope that there is market enough for a similar book to follow the Oxford Companion on the High Court of Australia.


The Guide is prefaced by an interesting explanation of its origins and purpose by the editor and by a list of the contributors which reads like a who's who of United States law schools.  At the back is a glossary of terms, the text of the Constitution of the United States, a list of judicial nominations and appointments to the Supreme Court and a brilliant case and subject index that greatly enhances the value of the book.


There are, of course, significant omissions that one can lament.  Thus the important decision in Diamond v Chakrabarti (1980) - concerning the ability to secure patent protection over biological phenomena - is missing.  That too was a five to four decision.  It is of profound significance and enlivens great controversy in intellectual property law circles in the age of the human genome.  Every informed lawyer will note, and regret, missing favourites.


It would have been interesting to have had a greater disclosure of the principles of selection of the cases that qualified for entry.  Naturally perhaps, there seems to be a bias for more recent decisions.  Perhaps this merely discloses that in the United States, as in Australia, old cases are now read less frequently.  But these are minor quibbles of no real significance.  The book is a masterpiece of compilation.  Its special use for Australian lawyers will be as a book of reference and citation and as a source of case law and ideas on leading topics for follow up where analogous reasoning might be relevant.


In the early days of the Australian Commonwealth, the judges of the High Court were very knowledgeable about the case law of the United States Supreme Court.  They often cited it.  Then came a long period when our courts rarely looked to the jurisprudence of the United States.  Now the wheel has come full circle.  Recent decisions of the High Court show how, despite the constitutional differences, the reasoning of the United States court can often be of special use.  For those who work in constitutional and public law especially, this is an essential addition to the collection of well thumbed texts.

Michael Kirby
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