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THINGS TO CELEBRATE

It is a privilege to be invited to deliver this Oration.  There are many things for us to celebrate:

· Earlier this month, in Melbourne, Australia remembered the centenary of its federation and the first sitting of the Federal Parliament in this city.  A century of constitutionalism and the rule of law, of democracy and an independent judiciary, is worth remembering.  These features of Australian life, which we largely take for granted, are precious.  Most countries cannot boast of them.  They provide the stable environment in which freedom can expand, the arts can flourish, civil society can develop and the professions can perform their vital work.

· For the first time in Australia's history, the heads of both the medical and legal professions are women.  Less than a century ago, women were not even able to join the legal profession
.  The symbolism of women at the helm of our professions is powerful, especially for the young professionals of tomorrow.  But also for all citizens.

· Despite mistakes and wrongdoings of individuals, overwhelmingly the professions are still made up of people of idealism, sharing a commitment to the human rights and human dignity of those who turn to them in need
.  Both the medical and legal professions are now becoming used to viewing their activities from the perspective of the universal statements of human rights.  Because this is something new, it has its critics.  Every profession, and certainly law and medicine, have their fair share of traditionalists.


One of the admirable traditions of the Australian Medical Association is to honour in this Oration an eminent late Australian and who was prominent in medicine.  Previous Orations have honoured great doctors including Dr Kevin Cullen
, Sir Norman Greig
, Dr Constance Stone
, Dr William Russ Pugh
, Lord Florey
 and Dr Kathleen Cunningham
.  


This year the oration honours Sir Albert Coates, a distinguished surgeon of Melbourne.  He was accomplished in his professional skills; but not content to live entirely within the profession's walls.  He was an innovator and improviser.  He led his colleagues into engagement with the international community.  He was brave in war and forthright in peace.  He was active in society.  He was exactly the kind of person the professions need to continue earning respect for efforts that go beyond merely delivering skilful services and rendering big fees.  I am honoured to be associated at such a time and in this place with the memory of such an exemplary Australian.

MEDICAL REVOLUTIONS

When I was invited to deliver the oration I was told that it could be on any subject of my choice.  That was indeed a dangerous invitation.  I have recently been criticised for the range of my interests, as if this is something to be ashamed of
.  Australia tends to be ungenerous to such inclinations.  Yet engagement with one's profession and its problems, and with society, is the duty of the modern professional person.  Whispering our views to each other, behind closed doors and in clubs, is no longer good enough.  


Albert Coates' engagement with the community was honoured by his admission to the Honorary Degree of Doctor of Laws of Melbourne University.  I do not believe that the reverse has ever happened.  No lawyer that I know of has been awarded an Honorary Doctorate of Medicine.  Yet lawyers are often thrown into contact with doctors and the issues of the medical profession.  A few of my recent contacts afford an abundance of subjects with which to fill my allotted time:

· Every year in December I travel, in my Vacation, to India to take part in workshops for judges, lawyers and medicos concerning the rapid spread of HIV/AIDS in the subcontinent.  One of the keenest questions presented by the Indian epidemic, with nearly 2 million sero conversions already, concerns the availability of retroviral drugs.  That issue was recently fought out in a court in South Africa where a consortium of 42 international drug companies challenged a 1997 law that permitted South Africa to bypass their patent rights and to allow importation or manufacture of vital medicines
.  Eventually the legal suit was settled.  Presumably the drugs will be available to the impoverished patients who need them both in India and South Africa.  The reconciliation of corporate legal rights and individual health needs is not easy to achieve.  I suspect that the South African precedent may be availed of elsewhere.

· In September 2001 I will take part in a conference in Philadelphia to honour the work of one of the finest doctors I have met, the late Dr Jonathan Mann.  He led the WHO Global Programme on AIDS when the epidemic first struck.  He perceived the link between defending the human rights and dignity of patients and successfully combating the world-wide spread of HIV.  I tried to teach this lesson in Cambodia, when I served there for the United Nations.  I did not have much success.  Insight and an understanding of paradoxes are as important to the law and social control as to daily medical practice.

· In February 2001 I joined an international symposium in Paris devoted to the issue of the patenting of sequences of the human genome.  The Human Genome Project presents enormous ethical and legal challenges to medicine and the law.  Access to genetic data in medical records is one such challenge
.  The limits of elimination of genetic "defects" is another.  So is the use that may be made of embryonic stem cells
.  Last month at the conference of the Human Genome Organisation in Edinburgh I participated in a meeting of the HUGO Ethics Committee concerned with the issues of gene therapy
.  Australia's Federal Parliament has enacted new laws to deal with aspects of the genetic revolution
.  Other aspects have been referred by the government to the Australian Law Reform Commission and the Australian Health Ethics Committee.  It is important to be engaged in such topics.  To do nothing about them is to make a decision.

· I cannot pass over the issue of human sexuality, although some people still prefer the old dogma "don't ask, don't tell"
.  The fact that the President of the AMA was elected, following public discussion of her private sexuality, is a signal of the maturity and great advances of the Australian medical profession.  Perhaps this is to be expected of professional people who share the most intimate secrets, fears and problems of fellow human beings.  Medicine and the law still have far to go.  The exploration of people's fears about the ineradicable scientific facts of sexual variety would itself be a topic worthy of an oration.  My own public position is not adopted to bore those who would rather not hear the truth.  It is, like that of your President, designed to lay a ghost that has haunted many people in the past and continues to do so still, including in Australia.  Only when the boring normality, and comparative frequency, of homosexuality is fully understood will the prejudice born of ignorance begin to fade away.  The professions, because they have the knowledge, must share this insight without embarrassment.  In September, whilst in the United States, I will attend my first meeting of the Board of the Kinsey Institute at the University of Indiana to which I have been elected.  In most countries (including I suspect the United States and perhaps the United Kingdom) it would not be possible for the President of the national Medical Association or a judge of the final Court to be open and candid about this topic.  But in Australia, despite rear-guard resistance in some quarters, it is.  And our example will spread, for as the Bible teaches, is the truth that sets us free.

MEDICAL NEGLIGENCE - ALTERNATIVES

The subjects I have mentioned are only some of the topics which engage the attention of the medical and legal professions in Australia today.  Yet probably the most acute issue that lies between us is that of medical negligence and complaints about "the rising cost of medico-legal claims particularly the costs in cases involving infants with severe disabilities"
.  In its Annual Report, Australia's largest medical indemnity insurer revealed last year that it had paid out $95.8 million to some 1,035 claimants
.  There were eight claims with payouts of more than $1 million.  This insurer represents more than 40,000 of about 55,000 medical practitioners in Australia.  Its experience amounts to an average annual claim rate of about $2,400 for each doctor insured.


The AMA has called for federal and state interventions to cap payouts in order to contain the cost of malpractice claims
.  The New South Wales Government has proposed a law to respond to such calls
.  This has led to criticism by lawyers' groups
 but defence of the proposed changes in the general media
.


The problem of medical malpractice, and what to do about it, was the subject of a conference held in London in September last year
.  I was invited to deliver the opening address.  Of course, I did not take sides in the debate.  I simply outlined various options that had been trialled and the differing perspectives that lawyers and doctors tend to have about this problem.  Lawyers tend to see it as a means of loss distribution to people who are suffering.  Doctors tend to see it as a distracting, costly and personal affront
.


The options available to respond to the world-wide trend showing an increase in malpractice claims are fairly limited.  One solution, now proposed for Australia, involves the capping of maximum recovery.  This can be arbitrary.  In some countries it may run into constitutional problems.  Another solution is to follow the path of the Scandinavian countries and New Zealand and to provide a system of no fault compensation so as to cut down on the component of legal and administrative costs.  The problem with this option is that, in countries where it has been introduced, statutory entitlements have been severely constrained by budgetary allocations.  They have not kept pace with cost of living changes.  A third option is to introduce hurdles in the substantive law so as to require a claimant to prove that the conduct in question fell short of established protocols approved by the medical profession.  In Australia, this approach would involve reversing a decade of legal development
.  That development follows overseas trends.  It upholds the rights of patients, particularly their rights to be fully informed about invasive medical procedures.  Recent court decisions emphasise that claimants still face significant legal hurdles in malpractice cases
.


The most interesting paper at the London conference was given by Professor Joseph Hubben of the Netherlands
.  He analysed why malpractice recovery was so much lower in the Netherlands than in Germany and Italy.  In the Netherlands, as in Australia, there are difficulties in securing comprehensive statistics because of the number of private insurers involved.  So Hubben concentrated on the experience of hospitals where a single insurer provides half the coverage.  It is useful for us in Australia to look at the Netherlands because, with a population of 16 million and some 40,000 medical practitioners, its data base is to some extent comparable to ours.


The analysis showed that between 1980 and 1990 there were about 500 claims a year against the hospitals examined.  In the succeeding decade the number of claims more than doubled.  About 40% of such claims were quickly settled.  Hubben estimated that the average claims burden for medical practitioners was about 400 guilders or $305 - about an eighth of the level in Australia.


There are, of course, dangers in extrapolating from claims against hospitals in one country to claims against private medical practitioners in another.  The latter, especially if working in the fields of obstetrics, plastic surgery and neurosurgery are particularly vulnerable to negligence claims.  Nevertheless, it seems a fair inference that claims are much lower in the Netherlands than in Australia.  Hubben offered some reasons which Australian doctors and lawyers should perhaps study closely:

· The Netherlands Civil Code spells out in detail the extent of the medical practitioner's professional responsibility.  According to Hubben "these provisions have clarified the position of both parties and have promoted growing attention to the quality of the care provided".  Each knows more clearly where he or she stands.

· A law has been adopted (the Care Institutions Quality Act) which requires each institution to publish measurable quality care standards.  According to Hubben "this is not just a dead letter.  Each hospital must present a public annual report of its quality care system".

· Complaints procedures in Netherlands hospitals have become "far more professional in recent years".  Most hospitals have complaints officers whose sole task is to respond to patients' complaints.  In addition, a supervising commission is obliged to monitor responses to complaints and to provide an annual report to the hospital board and Parliament.

· Procedures for the settlement of medical damages claims have been greatly simplified.  Smaller cases are dealt with by an arbitration board whose awards cannot exceed 7,500 guilders (about $5,735).  Such boards are now to be introduced in all Netherlands hospitals and elsewhere in general practice.

· The legislation also requires specific attention to stepping of the repetition of mistakes.  Recent reports in medical literature indicate concern amongst doctors themselves as to the levels of error in hospitals in the United States
 and Britain
.  In the Netherlands, strategies have been adopted directed to identified areas of risk.  These strategies have begun to pay off.  In the past decade in Holland, for example, mistakes in intubation (insertion of tubes into the windpipe) have fallen from 7.2% to 2.9%.  Complaints about lack of information relevant to informed consent have fallen from 6% to 3.7%.  Failure to remove surgical materials has been halved
.

· Every medical profession has its systems of quality control.  We may have nothing to learn from the Netherlands.  Yet Professor Hubben was clearly convinced that the system introduced to respond to complaints and to settle the smaller ones quickly, had paid off in the Netherlands.  The statistical comparisons with neighbouring countries tends to bear out their strategy and to pose the question as to why there is such a difference.


As we in Australia are considering our response to what seems to be a global phenomenon of increasing medical malpractice claims, we may need to consider the innovations adopted overseas where these are shown to work.  The object of medical negligence law is not only to afford compensation for those who prove that they were injured. It is also to prompt procedures designed to prevent repetition of mistakes and needless risks.  Our present law is not very effective in this second task.  A profession is, or ought to be, not simply an occupation for making a handsome income.  A profession must exhibit a dedication that goes beyond self-interest.

LOVING CARE

The members of the Australian medical profession, taken as a whole, obviously strive to reach this high standard.  So do most healthcare professionals everywhere.  This fact probably has something to do with the close proximity that healthcare, of its nature, establishes between carer and patient at the defining moments of human existence:  birth, illness, dependence and death.


The last of my meetings on HIV/AIDS in India last December involved a quick visit to doctors in one of the busiest hospitals in Mumbai.  This was followed by a community meeting in one of the poorest sections of that sprawling city.  Some of the doctors accompanied the small legal team.  Present were the outcasts of Indian society:  Commercial sex workers.  Transvestites.  Homosexuals.  Injecting drug users.  Single mothers.  Street children.  This was the reality from which judges are partly shielded but with which doctors must deal every day. 


There were complaints from some of the participants about the way doctors in India sometimes still freeze when told that a patient is HIV positive.  Even today, there is in India fear and ignorance amongst those who should know better.  But there was also gratitude and love from the downcast for the doctors who, with meagre resources, do what they can for those living with AIDS in that city.


At the end of the meeting there was a surprise for me.  A group of those present sang Silent Night, for it was the eve of Christmas.  They had been practising for days.  The irony and power of the simple words affected me deeply.  Here we were in a suburban hall where the leaders of Indian independence had plotted the overthrow of British rule in India.  Most people in the audience could hardly speak English.  Everything had to be translated.  Yet spirituality and a big shared problem transcended our differences.  Doctors and lawyers, judges and patients, Hindus and Muslims, joined in singing the simple Christian song.


Into my hand, as I was leaving, was thrust a book by an Indian doctor now practising in the United States, Dr Abraham Verghese
.  It is called My Own Country - A Doctor's Story.  It is a moving account of his own struggle with his wife and infant son for acceptance in a foreign land.  His arrival there had coincided with the whirlwind of AIDS and the struggle for acceptance of those who initially were on HIV's front line.  Suddenly with few effective drugs and not a little fear, he had to respond to an unexpected enemy, the human family.  I read the book on the long plane journey home.  I could not put it down.  It reinforced the lessons that each day of practice teaches us in professional life.  To keep an open mind and an open heart.  To overcome pride of position.  To take seriously the trust that is put in us.  Always to be willing to go the extra mile.  To learn from mistakes which all of us sometimes make.  To pass on a profession that is just a little better for our part in it.  To rise to new challenges with courage.  To search and practise and share scientific truth which is always the true foundation of good ethics.


These were the standards of the doctors in Mumbai.  They were practised in America by Dr Verghese.  They were the standards of Sir Albert Coates.  They are the standards set for us, the doctors and lawyers of Australia today.  We should all respond.
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