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STANDING ON SHOULDERS

Isaac Newton said of scientists that each generation stands on the shoulders of the generation past.  So it is in the law.  Thus I am a link to judges and advocates of the bygone years.  In July 2001, when Justice Trevor Olsson retired from the Supreme Court of South Australia, I will be the longest serving judicial officer in the nation.  My first welcome ceremony took place in December 1974.  At that time the death penalty remained on the statute books of Victoria. It was awaiting its statutory quietus
.


Soon after my appointment I had to attend a conference in Shepparton.  I there fell into conversation with Mr Justice (Sir) Murray McInerney, a judge of the Supreme Court of Victoria.  He told me of his early years as a barrister.  He recounted the special terrors of receiving a brief in a capital case.  Of how the peril facing the client subjected the advocate, as well, to intolerable pressures.  Of how he, and many before and since, had been ill during the proceedings, haunted that some slip or oversight would affect the outcome of the case adversely and cost the client his life.


Listening to Murray McInerney describe those awful responsibilities helped to explain why most Australian judges and other lawyers, by 1975 at least, were opposed to the death penalty.  Queensland in 1922 had been the first State to abolish that form of punishment
.  One by one, the other jurisdictions followed.  But Victoria still clung to the sentence of death.  For some politicians at the time it enjoyed a symbolic and political value.

DRAMA AND THE SCAFFOLD

Not all that long before my conversation in Shepparton (in 1962) a case came before the High Court of Australia which concerned a prisoner sentenced to death.  The sentence had been passed on Robert Tait when a jury found him guilty of murder and rejected his sole defence of insanity.  The Court of Criminal Appeal dismissed his appeal.  The High Court, and then the Privy Council, refused special leave to appeal against the conviction.  The execution of the prisoner was directed to take place on 22 October 1962.


Ten days before that date, a petition was presented to the Supreme Court of Victoria requesting an inquiry under Victorian legislation into the prisoner's sanity.  When that application was dismissed, an appeal was taken to the Full Court.  The execution was postponed.  In the Full Court, Mr Justice Thomas Smith stated that in his opinion a prima facie case had been made, on the affidavit evidence, that the prisoner was insane.  However, the Full Court refused to intervene.  The Chief Secretary directed the execution to take place on 1 November 1962.


The day before the appointed date, applications were made to the High Court in Melbourne.  The lineup of counsel included some of the most experienced members of the Victorian Bar.  I knew most of them.  J E (later Sir John) Starke QC for the petitioner.  J A (later Sir John) Nimmo QC in the interests of the prisoner.  Sir Henry Winneke QC, Solicitor-General for Victoria, for the Crown.  The juniors are also worth noting.  On the prisoner's side was one J H Phillips.  On the Crown side was B J Shaw. 


The High Court required time for further argument.  The Crown opposed an adjournment saying that the execution of the sentence had been postponed on three occasions and "it is the considered view of those who are responsible for advising his Excellency [the Governor] that it is essential in the public interest that this matter should be finalised"
.


The report of the submissions and the interventions of Chief Justice Dixon, reads like high drama - as it was.  The Court allowed the adjournment.  It ordered that the execution be stayed.  It asked Sir Henry Winneke for an undertaking.  That wily advocate could not give the undertaking, not being instructed to do so.  But the High Court was resolute.  By order, it restrained the Chief Secretary and the Sheriff.  The High Court declared that its inherent or implied constitutional power allowed it to preserve the subject matter of litigation before it, including where that subject matter was a human life.  In the end, at the adjourned hearing, the Court was informed that the sentence had been commuted.  An order was made under supervening provisions of the Mental Health Act 1959 (Vic).  Justice Smith's inclination was confirmed.


Those events were fresh in mind when in 1967 the last death sentence to be carried out in Victoria, and in Australia, occurred.  Ronald Ryan was hanged.  By 1974, when I was appointed, the Hon T W Smith had retired from the Victoria Supreme Court.  He was appointed Victorian Law Reform Commissioner.  I was to come to know him and to admire him greatly in my capacity as first Chairman of the Australian Law Commission, a post I took up in 1975.


Beset with conflicting political opinions, the Victorian government asked Commissioner Smith to advise whether it would be feasible, and if so how, to distinguish those crimes that were so heinous as to attract the death penalty and those that should not.  If the truly heinous crimes could be identified and singled out, those who advocated retention of capital punishment might fulfil their desires to preserve it in a way still acceptable to the general public and the legal profession.


In his report of August 1974, Commissioner Smith advised against adopting distinction.  Notwithstanding efforts in England to draw such lines
, he said that the result would always be arbitrary and controversial.  Within a year of receiving his report, legislation was introduced to abolish the death penalty in Victoria.  No execution has since been carried out in Australia. 


In 1990 Australia signed the Second Optional Protocol to the International Covenant on Civil and Political Rights ("ICCPR").  That Covenant entered into force for Australia, and generally, on 11 July 1991
.  By Article 1 of that Covenant "no one within the jurisdiction … shall be executed".  Australia bound itself to that obligation and to take all necessary measures to abolish the death penalty within its jurisdiction
.  In such circumstances, if a State or Territory legislature were now to attempt to reintroduce capital punishment, it seems likely that the Federal Parliament would have the power, and be bound to act, to over-ride any such attempt by federal law
.  At least this would be so as long as Australia, through the actions of the Commonwealth, did not renounce the Protocol.


Because it seems unlikely, in the foreseeable future, that a federal government in Australia would re-enact capital punishment for federal crimes, or condone its reintroduction elsewhere in Australia, a question is presented as to why Australian lawyers should become involved in a new body, largely addressed to lawyers, committed to oppose the death penalty?  I would offer three reasons:

A SKEPTICAL PUBLIC

First, public opinion in Australia has never quite embraced the opposition to the death penalty which the judiciary, the legal profession and informed opinion have manifested.  The last Morgan Gallup Poll on the subject was conducted in June 1990.  In answer to the question:  "About the penalty for murder.  In your opinion should the penalty for murder be death or imprisonment?"  The percentage of Australian respondents favouring death was 51.4%.  Those favouring imprisonment numbered only 35.1%.  13.5% were undecided.


An accompanying question asking, in the case of murder, "Where imprisonment is the penalty, should it be for life or should the judge fix the number of years depending on the evidence?"  Those favouring life imprisonment as a fixed punishment numbered 59.1%.  Those who would permit judges to fix the period of imprisonment numbered 37%.  Only 3.9% were undecided.


To a further question which asked whether an Australian convicted of trafficking drugs in a country that provided death for such offences (as Malaysia, Sri Lanka and some others do), 75.3% believed that the death penalty should be carried out.  21.1% said that it should not.  Those undecided were 3.6%.


The pattern emerging from these answers to the Australian opinion poll indicate that, at least in 1990, there was no deep philosophical or religious objection to the death penalty amongst the great majority of Australians.  Indeed, a small majority favoured it.  Experience in the unpredictabilities of political life teaches that sometimes, after challenging events, public views can be the source of pressure for legal change.  Indeed, that has happened in our region.  Japan and the Philippines, having once abolished the death penalty, have restored it.  The United States has also gone through a period of reinstating the death penalty.  In New Zealand, following the abolition of capital punishment in 1941, it was restored in 1950 but again abolished in 1962.  In the United Kingdom, following its abolition in 1969, there have been 13 unsuccessful attempts to reinstitute capital punishment
.


To some extent, the fact that the Australian Federal Parliament does not have legislative responsibility (as the Canadian does) over the general criminal law but does have power over external affairs, separates in Australia the critical power from the critical pressure.  Yet there had been proposals by senior politicians in Australia (such as the former Premier of Western Australia, Mr Richard Court) to restore capital punishment.


Upon one view, Australia is passing through a period of punitive policies in respect of convicted offenders.  This period has witnessed legislative and other innovations, such as truth in sentencing, increased mandatory punishments and the development of private prisons.  Criminal punishment is a major preoccupation of talk-back radio which sometimes appears to enjoy a disproportionate power to sway political policies.  Against this background, it is impossible to say that Australia would never reintroduce the death penalty.  Specifically, there is no regional human rights body or other instrument to afford restraint
.  Nor is there a local Bill of Rights to ensure a decision from the courts holding that the death penalty is incompatible with Australia's constitutional norms
.  Therefore, those in Australia who oppose the death penalty in principle need to maintain their vigilance. 

A BLACK DAY FOR JUSTICE

Secondly, lawyers have a special reason for being concerned about capital punishment.  In the states where this form of punishment exists, it is lawyers who often have to play a vital role in processing such cases.  Lawyers above all know the human imperfections of the legal system generally and the criminal justice system in particular.  We all know that even highly talented judges and lawyers can sometimes make errors in the conduct of trials.  Such errors may have serious consequences, not all of which can be cured on appeal.  We also know of the great variety, experience and skill that exists amongst legal practitioners defending criminal accused.  Even if, following Dietrich v The Queen
, it would be unthinkable in this country to return to the situation that those facing capital charges were not legally represented, or represented as on a dock brief, the fact remains that many indigent accused receive representation of variable quality.  Many of them have mental and physical disabilities, criminal records and other features that make a completely effective defence of their interests difficult or impossible to attain.


A recent Australian case illustrates what can happen in our law.  In R v Frank Button
, the Queensland Court of Appeal had before it an appellant who had been convicted by a jury of rape.  He spent approximately 10 months in custody as a consequence of that conviction.  He never ceased to protest his innocence.  Fortunately, his lawyers believed him.  They continued to insist that DNA tests should be carried out.  Ultimately they were.  They established that the prisoner was not the perpetrator of the crime.  Indeed, the test identified another person as the perpetrator.  


Justice Glenn Williams, giving the reasons of the Court of Appeal declared that the case represented a "black day in the history of the administration of criminal justice in Queensland".  He was particularly scathing about the failure of the investigating authorities to take possession of the bedding where the offence had occurred and to test it prior to the trial.  The excuse given was that it "would not be of material assistance in identifying the appellant as the perpetrator of the crime".  This caused Justice Williams to observe acidly that "DNA testing has a two-fold purpose:  that of identifying the perpetrator of the crime and secondly that of excluding a possible offender as being the perpetrator of the crime".


In this case the truth came out.  But what of other cases where DNA evidence is not available?  Or is not accurately performed?  Or could not be decisive?  Not every case can be reduced to objective determinants.  Lawyers know this.  It is a reason for maintaining critical scrutiny of every assertion that a miscarriage of justice has occurred.  They do happen.  But when they are followed by the death penalty, it is impossible, later, to vindicate a prisoner shown to have been wrongly convicted.  It is the horror of that outcome, and the sure conviction that it sometimes happened in the past, that makes most contemporary Australian judges and lawyers resistant to suggestions about the supposed merits of capital punishment.  For similar reasons, their experience makes judges and lawyers much more skeptical about the power of increasing punishment to deter crime.  Usually, it is the risk of apprehension rather than the scale of punishment that works on the mind of the would-be offender.

THINKING GLOBALLY

Thirdly, most lawyers today appreciate the paradigm shift that has occurred in the law within the last decade or so.  Whereas once law was confined strictly to a particular jurisdiction, today it must be seen in national, regional and global terms.  I have witnessed how the discipline has changed by seeing at first hand the work of the United Nations, most particularly in Cambodia where, before 1996, I was Special Representative of the Secretary-General of the United Nations.  It is the influence of the United Nations and the lawyers and others working for it that led to the recent enactment by the Cambodian National Assembly of a law to establish a Tribunal to render those Khmer Rouge responsible for the genocide in Cambodia accountable for their crimes against humanity.


Nowadays, lawyers are less inclined to wash their hands of such crimes, simply because they happen outside the jurisdiction.  Since Nuremberg, some crimes have been accepted as being the world's concern.  The proposed establishment of the International Criminal Court, and the operations of the International Tribunal on the Former Yugoslavia and on Rwanda (on the first of which Justice David Hunt of Australia serves with great distinction) demonstrate that the criminal law is increasingly international in its operation and outlook.  In the age of computer crime, drug smuggling, international money laundering and the like, it could hardly be otherwise.


It is in these circumstances that the contemporary Australian lawyer, concerned with criminal law, becomes affected by the operation of the legal systems of other countries, particularly where defects are reported which represent a serious affront to basic human rights.


Commonwealth lawyers, following the trend of decisions of the Privy Council in Caribbean appeals by prisoners on death row, will be aware of the bold steps that that body has lately taken to ensure "the protection of the law" and to expand the reviewability of executive decisions
.  In response to the Privy Council's jurisprudence, some Caribbean countries have withdrawn from its jurisdiction.  Some have also withdrawn the right of prisoners facing the death penalty to apply to the Human Rights Committee of the United Nations under the First Optional Protocol to the ICCPR. 


The United States of America is the only major Western country that retains the death penalty
.  This has led to much litigation attempting to confine the carrying out of the death sentence to particular cases of the kind that Commissioner Smith found was bound to be arbitrary.  Independent scrutiny of the operation of capital crimes in the United States has been extremely caustic
.  The system of jury selection and jury determination is sometimes reportedly affected by racial and class bias.  Legal representation is not always assured for those indicted for capital crimes.  Prosecutorial discretion is not adequately controlled and channeled.  The overall impression is that the death penalty is administered in the United States in an arbitrary, racially discriminatory and often unfair way
.

WHY REPRIEVE?


In these circumstances, it is admirable that lawyers, from the United States and abroad, are participating, through Reprieve, in offering periods of service to assist in the legal defence of the living and to scrutinise cases, following execution, where there is a powerful inference that a grave miscarriage may have occurred.  Proof of repeated wrongs may help turn the tide of public opinion.


Young law students from Australia are already participating, as part of their professional practice courses, in clinical programmes in the United States.  They are working on capital as well as cases involving non-capital crime.  One of them, from Monash University, has told me of the special burden of acting as "second chair" (junior counsel) in a trial in the Supreme Court of Missouri where the accused was charged with armed robbery and kidnapping but shortly faced a second trial for murder.  Conviction in the first trial would be used by the State later in seeking the death penalty if the client were also convicted in the second.  The student told me that the experience was "eye opening" and one "that will stick firmly in my mind should I ever be involved in a jury trial again".  


In Australia we have plenty of work for lawyers to perform pro bono.  Work for Aboriginal defendants, for refugee claimants and others.  But that does not mean that we should have no interest in wrong happening in other countries where the injustices may be greater and the consequences of a miscarriage even more terrible.


At his swearing in as Chief Justice of Australia, Sir Owen Dixon said that an advocate occupies "an essential part in the administration of justice"
.  This was why he felt an advocate had to be "completely independent and work entirely as an individual" for he or she stands "between the subject and the Crown, and between the rich and the poor, the powerful and the weak".


In founding Reprieve and in his work on death row cases in the United States and the Caribbean, Clive Stafford Smith, an English lawyer, has devoted his life to the noble ideals that Chief Justice Dixon expounded for us in Australia
.  I am sure that any Australian lawyer who worked with him, under the pressures he daily accepts, would learn much.  Standing on his shoulders, they would return to Australia to teach their colleagues a lesson of professional devotion, skill and imagination.


Law, at its best, is a noble calling.  The Australian lawyer of today is inescapably engaged, intellectually, in the problems of other lands.  I congratulate Nicholas Harrington, Richard Bourke, Pia Dimitina and Susan Brennan for bringing Clive Stafford Smith to Australia and for launching Reprieve Australia as a permanent reminder of our need to be ever vigilant for the maintenance of justice under just laws.

THE VICTORIAN BAR

CRIMINAL BAR ASSOCIATION

LAUNCH OF REPRIEVE AUSTRALIA

MELBOURNE, 17 MAY 2001

THE DEATH PENALTY - A SPECIAL SIGN OF BARBARITY

The Hon Justice Michael Kirby AC CMG
� 	Victor Hugo Ecrits sur la peine de mort, Avignon (1979) in W Shabas, The Abolition of the Death Penalty in International Law (2nd ed, 1997).


� 	Capital punishment was abolished by the Crimes (Capital Offences) Act 1975 (Vic).


� 	Criminal Code Amendment Act 1922 (Qld).  In New South Wales the punishment was abolished for all crimes except treason and piracy by the Crimes (Amendment) Act 1955 (NSW).  It was finally abolished for the remaining crimes by the Crimes (Death Penalty Abolition) Amendment Act 1985 (NSW) and the Miscellaneous Acts (Death Penalty Abolition) Amendment Act 1985 (NSW), after which the law in no Australian jurisdiction has provided for capital punishment.


� 	Tait v The Queen (1962) 108 CLR 620 at 624.


� 	Homicide Act 1957 (UK) discussed (1957) 20 Modern L Rev 381 at 384-5; Victoria, Law Reform Commissioner (Report No 1) Law of Murder (1974), 9.


� 	Australian Treaty Series 1991, No 19.


� 	Art 1.2 of the Second Optional Protocol to the ICCPR.


� 	S Garkawe, "The Reintroduction of the Death Penalty in Australia?  Political and Legal Considerations" (2000) 24 Criminal LJ 101 at 108-109.  By Article 9 of that Second Protocol the provisions are extended "to all parts of federal States without any limitations or exceptions".


� 	S Garkawe, op cit n 8, 105.


� 	A condition for admission to the Council of Europe is removal of the death penalty.


� 	The South African Constitutional Court held that capital punishment was forbidden under the new Constitution: S v Makwanyane (1995) 3 SA 391 (CC): see also Mohamed v President of Republic of South Africa (2001) CCT 17/01, <www.concourt.gov.za/cases/2001/mohamedsum.shtml>.


� 	(1992) 177 CLR 292.


� 	[2001] QCA 133 noted (2001) 26 Alternative LJ 97.


� 	eg Lewis v Attorney-General of Jamaica [2000] 3 WLR 1785; Thomas v Baptiste [2000] 2 AC 1 considered by Hare, "Prerogative and Precedent:  The Privy Council on Death Row" (2001) 60 Cambridge LJ 1; cf "Jamaica and the Privy Council" (1999) 73 ALJ 857.


� 	S Garkawe above n 8, 106.  See Gregg v Georgia 428 US 153 (1976) and later cases there cited.


� 	International Commission of Jurists, Administration of the Death Penalty in the United States (1996).


� 	Ibid, p 157.


� 	(1952) 85 CLR at xi.


� 	His work is described in "How Kindness is Killing the Death Penalty" in The Spectator, 28 April 2001, 10.






