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A JUDGE'S PERSPECTIVE

I want to explain why judges, at least those of the common law tradition, respond with caution to the claim of universal jurisdiction.  I want to identify the reasons, not from the perspective of a judge who thinks that there should be no innovation in substantive or procedural law, but from the viewpoint of one sympathetic to the advance of fundamental human rights through the common law and international law.


I am conscious of the capacity of the law to adapt to international human rights norms
.  I am certainly willing to consider novel legal responses to serious international crimes.  All of us in the law today, but especially judges, need to set aside adolescent attitudes to formalism and to legal doctrines that have outgrown their usefulness or been overtaken by events


Other chapters of this book demonstrate that, without legislation specifically authorising that course, judicial officers of the civil law tradition have, from time to time, asserted and exercised universal jurisdiction over persons accused of serious international crimes.  They have not always done so.  Occasionally, they have declined jurisdiction
.  But at least there are instances where such jurisdiction has been exercised.


The same is not true of the judges of the common law.  One can search the casebooks of the United Kingdom, the Commonwealth of Nations, the United States of America and elsewhere and one will find very few instances where a higher court has upheld universal jurisdiction, absent explicit local legislation requiring or permitting it to do so.  Occasionally, as in dicta of the Supreme Court of Israel in the Eichmann Case
, universal jurisdiction has been mentioned as a basis for a court's authority over an accused, although a legislative foundation may also be available
.  Occasionally, a judge expressing a minority opinion will support the notion
.  Or a common law judge will expressly reserve the point, commenting on it sympathetically
.  Sometimes the issue will be held over because the case can more easily be disposed of on other grounds
.  One day, soon, the problem will be presented squarely to a final court of the common law world.  That court will then have to give answer.


To some extent, the answer will be influenced by the temperament of the judge in question and the conception that the judge has of the judicial office.  In most countries today, judges are more aware, and candid, than they were in the past about the choices they are obliged to make in discharging their functions.
  Of course, some judges are more inclined than others to see leeways for choice in the expression and application of legal norms.  They may view the constitutional provision or the statute in issue as ambiguous, where other judges do not see the doubt or regard the ambiguity as insignificant or settled by past authority.  Or they may regard the precedents of decisional authority as leaving a gap in the common law which they are entitled, or bound, to fill.  In every jurisdiction, the contemporary debates over the judicial function are vigorous.  Some judges are labelled as "activist"; some as "conservative".  Such labels can often be misleading.  "Conservatives" occasionally appear to become "activists" when an issue is perceived by them as very important.  This, for example, has been said of some of the judges in relation to the decision of the United States Supreme Court in Bush v Gore
.  


Few senior judges now hold the  view of the judicial function formerly sustained by the declaratory theory
.  In fact, that theory is all but dead in most common law countries.  Yet no judge, even in an apex court, is a complete legislator.  To pretend to such a power would not only defy the judge's municipal mandate.  It would be incompatible with the basic concept of the rule of law and also with international human rights norms
.  The death of the declaratory theory may make it easier for the judge of the common law to give effect, at the margin, to novel notions, such as those about universal jurisdiction and to push the legal boundaries.  But margins and boundaries there still are.


I myself have faced a claim that purported to be based on universal jurisdiction, founded in the crime of genocide as expressed in the Genocide Convention 1948.  Australia is a party to that Convention
, although it has not introduced legislation to give the Convention municipal operation.  


In 1997, soon after my appointment to Australia's highest court, an application came before me, sitting alone, to strike out an originating process brought by an Australian Aboriginal claiming declaratory relief against the Commonwealth, ie the federal polity.  Amongst other declarations sought was one asserting that the Commonwealth owed a fiduciary obligation to "the original peoples of this land".  Such obligation was alleged have arises by reason of "(b) The general and continuing pre-meditated criminal genocide of [Aboriginal] people; and (c) the genocidal effect of the longstanding official lie of terra nullius and the complicity of lawmakers and the judicial system in this fictitious deception and only-recently-overturned claim".


The Commonwealth moved to strike out this process as manifestly untenable
.  The plaintiff resisted on the footing that the crime of genocide, of its nature, conferred on the Court full jurisdiction and power to provide relief of the declaratory kind sought.  It was true, as the process suggested, that Australian courts had then only recently overturned the rule that the interest of the indigenous peoples in land in Australia had been extinguished upon acquisition by the Crown of sovereignty over Australia as terra nullius
.  It is also true that, in somewhat analogous cases, Canadian courts had upheld the suggestion that the Crown, apart from treaty, owed fiduciary obligations to the indigenous peoples
.  However, the originating process before me presented numerous problems.  They were not specifically those of jurisdiction, in the sense of power to decide the case, because, under the Australian Constitution the High Court undoubtedly enjoys original jurisdiction in all matters in which the Commonwealth is a party
.  


Universal jurisdiction was, however, invoked by the plaintiff to meet the argument that the claim was not of its character such as to be susceptible to judicial determination.  The open-ended declaration sought, by a person who had not established any particular authority to bring a representative action and who asked, essentially, for political remedies, bore some similarities to an earlier claim initiated in the Court by another Aboriginal plaintiff
.  In that case, Justice  F G Brennan had observed:

"[W]hen one comes to a court of law it is necessary always to ensure that lofty aspirations are not mistaken for the rules of law which courts are capable and fitted to enforce.  It is essential that there be no mistake between the functions that are performed by the respective branches of government".


In the end, I dismissed the plaintiff's claim because the relief sought was outside that proper to the judicial branch and because the pleadings were hopelessly defective.  In that sense, the Court lacked jurisdiction to give the relief claimed.  This was not because it lacked jurisdiction and power over the party named as defendant.  Universal jurisdiction, in that sense, was not required.  Its boundaries were therefore not explored.


A like conclusion was reached in a later case in which I participated
.  Here, again, Aboriginal plaintiffs had brought proceedings to challenge government policy.  They also contested matters considered in debates in the Australian Parliament.  Such debates enjoy a constitutionally privileged position not uncommon to like legislatures.  The Federal Court of Australia had rejected the claim
.  Special leave to appeal to the High Court of Australia was sought but refused.  I participated in that rejection.  The short reasons given by the Court for the refusal of leave included these statements
:

"We express no view on the correctness of the opinion of the majority of the Full Court of the Federal Court that the crime of genocide does not form part of the common law of Australia.  Even if it does, it has not been shown that the Full Court erred in deciding that it is not arguable that conduct alleged to constitute genocide falls within the definition of 'genocide' in international law.  Counsel for the appellants could not point to any decision of any international court or tribunal or municipal court which suggested that it did.  Nor could she point to any scholarly writing.  Rather the history of the preparation of the Convention lends no support for the proposition that the Convention extends to the matters complained of here".


I mention these two cases to illustrate two propositions.  First, invocations of universal jurisdiction are occurring in municipal courts in many parts of the common law world.  They are being made in countries like Australia where relevant international crimes, stated in treaties or customary law, have not been given local application effect by municipal legislation.  Secondly, the cases illustrate, in a sense, my credentials to write this chapter.  Although, as it happens, in neither of the matters described was universal jurisdiction essential to found the jurisdiction and power of the Court over the parties and the issues, there is nothing that concentrates a judicial mind so much as an actual legal claim being propounded on a novel basis.  When this happens, a judge of our tradition strives to reach a lawful and just conclusion.  Moreover, he or she must ordinarily give reasons that are published to the parties and to the world.


The foregoing considerations allow me to collect some of the concerns that judges, faced with invocations of universal jurisdiction, will almost certainly feel.  Those who look for an expansion of such jurisdiction and its application in appropriate cases, will do well to consider (and if possible to address) the sources of that such concern.

II

REASONS FOR RELUCTANCE:  FOURTEEN POINTS
1.
Judicial legitimacy and the legal system:  

It is for the judges of municipal courts to say when they will, or will not, exercise judicial power on the basis of an assertion of universal jurisdiction
.  They do so by the application of the law.  If there be doubt, it is a first rule of exercising judicial power that a judge should satisfy himself or herself that jurisdiction exists
.  In most cases coming before judges, the issue passes sub silentio.  Ordinarily, there is no real dispute about it.  But an assertion of universal jurisdiction cannot be regarded as falling in that class.  If not raised by a party, the judge would be bound to raise it if no other basis appeared to found the exercise of the court's jurisdiction.  


Practicalities suggest that, unless there is some territorial connection with the jurisdiction in which the judge operates, it will usually be unlikely that a crime, international or otherwise, will come before a municipal court.  In part, this is because, without such a connection, it is unlikely, in practice, that bodies with the competence, means and motivation to investigate the crime, will gather the materials for a brief and initiate proceedings
.  Yet nowadays even this assumption cannot always be assumed.  Civil society organisations, organisations of victims, human rights NGOs and others may initiate proceedings:  confronting courts with the obligation to decide whether or not they possess jurisdiction
.  Because judges are used to dealing with cases in which they clearly have jurisdiction, on the basis that a crime was committed locally, it is natural for them to respond with hesitation to a suggestion that they enter upon "unchartered waters"
 and exercise their powers over crimes alleged to have occurred in someone else's jurisdiction.  The natural question is asked:  Why my court?  Why not theirs?


A partial answer to such questions is that the litigant is actually invoking the judge's own law, being a municipal law that recognises and gives effect to principles of international law respecting universal jurisdiction
.  Courts of the common law have long since abandoned the notion that they necessarily lack jurisdiction over events, even crimes, that occurred outside their territory
.  However, in the matter of criminal law especially, lingering doubts will remain in the minds of many judges.  A first source of the doubts will concern the legitimacy of the judge's intrusion into crimes that appear on their face to be the responsibility of the officials and judges of another legal jurisdiction.  Sustaining this doubt is a notion about the sources of the legitimacy of judges' intervention in such matters.


Each judge, on appointment, receives a commission or equivalent document of authority of office.  In the case of municipal judges, it is provided by the nation, state or institution that legitimises the conferral of judicial power on the judge.  Ordinarily, the source of such power could not rise higher than the stream.  Accordingly, at least in most cases, a judge will think twice before he or she asserts coercive power over events and people that appear, on the face of the charges, to be the responsibility of the criminal process of some other nation – one that has not conferred on the judge in question authority to deal with its citizens and their alleged wrongdoing occurring in their territory.

2.
Municipal legal systems operate in a world of comity:

The foregoing attitude is basically founded upon notions of comity and respect for the legitimate primacy of other legal systems operating within their own territory
.  In part, it rests on knowledge that established legal procedures commonly exist, such as extradition, to hand criminals over to judicial authorities in other countries having clear jurisdiction over their crimes.  In part, it depends upon practical matters that I will mention later.  But its foundation is the judicial self-conception about the ultimate sources of legitimacy to make coercive orders affecting another human being.  


To make such orders, a judge of the common law tradition will usually require a firm satisfaction that there is a legitimate legal basis to do so.  Because that foundation ultimately derives, in law, from the judge's commission and own legal system, the assertion of judicial power over people and acts that ostensibly fall within the concerns of another jurisdiction, is not normally congenial.  The judge will not ask not why he or she should not act in the important matter in hand.  Instead, the question will be, what right do I, a national judge, have to exercise jurisdiction over such a matter?  The presence of the accused in the well of the court may afford jurisdiction in the sense of power over the party.  But jurisdiction in the sense of legal authority with respect to a crime said to have occurred outside the territory of the judge's jurisdiction, will ordinarily require something more.  At least it will usually do so in the absence of clear legislative authority, permitting the national judge to make coercive orders in such circumstances.

3.
General judicial deference to legislative invention:  


Relatively little domestic legislation has been enacted authorising national judges to exercise universal jurisdiction
.  Nowadays, in the kinds of common law countries of which I am writing, where the issues of universal jurisdiction are likely in the short term to be of chief practical concern, important new laws today are ordinarily made by legislatures.  They are enacted by representatives elected by the people and answerable to them in regular elections.  Novel laws on large topics, that are broad ranging, requiring detailed regulation, needing balances to be struck and dealing with sensitive topics, are not ordinarily invented by judges who are not, in most countries, accountable as legislators are.  


The judicial role in expounding national constitutions, local legislation and the common law is undoubted.  Sometimes large steps are taken by courts
.  However, a question that will naturally occur to a judge, faced with the invocation of universal jurisdiction that is not founded on parliamentary legislation, is why the judge should fill the gap in the law which the legislature has omitted to fill.  Why, for example, should a judge in Australia, faced with a claim to jurisdiction based on the international crime of genocide, uphold an assertion of universal jurisdiction when not only has the Australian Parliament omitted to enact such jurisdiction (where it could have done so) but where it has also withheld the general enactment of the Genocide Convention as part of Australia's domestic law.


Judges today, in every legal system, operate in the universe of statute law.  Judges know, or can easily become aware, that statutes, have been enacted, including in common law countries, whose laws provide for jurisdiction in respect of international crimes
.  Given that, in particular cases, legislation may accord jurisdiction to the courts in respect of crimes having their principal territorial connection with another place, a natural question to be asked by a judge, invited to assume jurisdiction without the enactment such legislation, is what "legitimising connection"
 exists, in default of express legislative authority, that permits the judge to assume control of the accused and the accusation.  May it be that the legislature has held back deliberately, for reasons of international comity concern about retaliation, opinions about judicial priorities or otherwise, to which the judge should also give deference?  In the common law tradition, judges are lawmakers; but in the minor key.  Acknowledging that the legislature has the power (subject to any constitutional limitations) to confer upon them, explicitly, jurisdiction over particular international crimes or over international crimes generally, but has not chosen to do so, will cause many judges to stay their hand.  In such a matter, why should a judge usurp the lawmaking function that belongs primarily to the legislature
?  


Considerations such as these help to explain why, in default of national legislation, it has proved difficult to persuade most judges, at least in common law countries to assume universal jurisdiction over international criminals and their alleged crimes
.  Such jurisdiction contemplates the potential exercise of "awesome power"
 over the accused person.  If such power is to be exercised, most judges will expect that it be authorised by elected lawmakers, not by other judges.  At the heart of this feeling is a sense of the proper limits of judicial power and a belief that a point is quickly reached where judges should, in such matters, defer to legislators, directly accountable to the people.

4.
The basic rule is:  crime is local:


An ingrained postulate both of international and municipal law is the principle of territoriality.  According to this. jurisdiction is ordinarily "an incident of an independent nation"
.  The ultimate foundation for territorial jurisdiction is sovereignty.  Although this notion can mean different things in international and municipal law, in relation to the latter it has been said
:

"... Sovereignty is, by the law of all countries that have inherited the common law, regarded as territorial; because territorial boundaries ordinarily mark the limits of effective enforcement of municipal law.  Territoriality (as an element on domicile, residence or presence) rather than political allegiance has by our law been recognised as the ordinary foundation of curial jurisdiction".


Earlier, the same idea was expressed in England
:

"It is an essential attribute of the sovereignty of this realm, as of all sovereign independent States, that it should possess jurisdiction over all persons and thing within its territorial limits and in all cases civil and criminal arising within those limits.  This jurisdiction is exercised through the instrumentality of the duly constituted tribunals of the land".


In addition to these principles, which underpin the legitimacy of judicial orders, there is a particular principle that common law courts have ordinarily upheld.  It is sometimes expressed (not entirely accurately) in the aphorism "all crime is local"
.  Within the former British Empire, this principle was sometimes used to control the assertions of extraterritorial jurisdiction on the part of subordinate colonial legislatures
.  By the end of the nineteenth century, with the growing ease of transport and telecommunications, new problems arose that challenged this hypothesis of the territoriality of crime in its original strictness
.  By 1973, one Law Lord in England was pointing to the reality that crime "may originate in one country, be continued in another, produce effects in a third" allowing "no mechanical answer" to disputes over jurisdiction
.  By 1991, another Law Lord was lamenting that "unfortunately in this century crime has ceased to be largely local in origin and effect.  Crime is now established on an international scale and the common law must face this new reality"
.


Nevertheless, enough remains of the former doctrine to cause a judge in country A to feel disquiet about the exercise of jurisdiction and power over an offender and an offence in country B, particularly where there is no legislation or settled law to authorise that course.  Generally speaking, most judges (and not only of the common law
) recoil at the suggestion that they should exercise their power over the acts of foreigners performed in foreign countries.  Such judges still feel the call of the basic rule that there should be some territorial nexus between the jurisdiction invoked and the place where the crime occurred
.


The territoriality of the locus remains the easiest and most traditional basis for the exercise of criminal jurisdiction.  The heart of this continuing idea is a conception of the very nature of criminal jurisdiction.  According to common law beliefs, crime is not, as such, an offence against the victim who is wronged.  That person (or that person's representatives) may or may not have civil or statutory remedies for compensation.  But crime is by its definition an offence against the society in which it occurs.  Originally, it was viewed as an affront to "the King's peace"
.  This is why crime is ordinarily (but no exclusively) prosecuted by the State or the Crown on behalf of the people.  It is why, in many federal systems, crime is substantially a State responsibility, thereby acknowledging that different states may take different views about the conduct that is so antisocial that, if proved, it should be punished as criminal.


If this acceptance of particularity and specificity is acknowledged within the one federation, judges operating within federal systems especially may, by analogy, feel the same way about recognising and enforcing the criminal law of a foreign jurisdiction.  Within a single federation, the recognition and enforcement of the criminal law of another jurisdiction may invite solutions derived from the language of the national Constitution itself
 or from a particular statute
 or from a principle of the common law
.  But in an international setting, in the absence of constitutional or statutory authority, many judges will feel diffident about expanding the ambit of their powers to render as offences of their jurisdiction crimes committed outside that jurisdiction.  If they ask themselves whether such acts represent crimes against the local jurisdiction that is invoked, they may need some persuading to arrive at an affirmative answer.  The presence in their jurisdiction of the offender, or of the victim, may lend colour to the assumption of jurisdiction to decide the threshold issue.  But at least in respect of criminal wrong-doing, the exertion of judicial power over the offender (including the power to punish) may sometimes seem alien to inherited notions of the territoriality of crime.  At least it may do so in the absence of express statutory law authorising a larger jurisdiction
.

5.
Judicial creation of new crimes is limited:

There was a time when the judges of the common law did not hesitate to create, and define, new criminal offences.  After all, the original content of the common law of crime was a judicial invention.  In some jurisdictions, a substantial part of the criminal law remains that of the common law, as modified by statute.  However, in other jurisdictions the criminal law has been codified or substantially reduced to statutory form.  In Australia, in the several states having prime responsibility for the general criminal law, we have each of these variants
.


In this situation, on the face of things, the willingness of municipal judges to enforce new crimes, beyond those provided in their jurisdiction by local codes and statutes, may depend upon the extent to which such legislation has excluded, expressly or by necessary implication, judicial innovation in the field of crime.  


Apart from such considerations, there is, in many common law jurisdictions, a particular inhibition on the creation of new crimes.  The highest courts in some common law countries have suggested that, in the matter of new criminal offences, the common law is beyond childbearing.  Such inventions must therefore be left to the legislature
.  In part, this principle reflects the general judicial deference to elected lawmakers already mentioned.  But in part, it also reflects contemporary judicial attitudes to due process and an increasing judicial distaste for legal fictions.  Thus, any "crime" recognised and enforced in a judge's own jurisdiction under the common law necessarily has operation retrospectively upon persons who might complain, with justification, that they were not on notice that the crime had become part of the body of law to which they were subject in that place
.  The imposition of criminal offences by legislation having retroactive effect raises, in some jurisdictions, constitutional or human rights questions about the requirements of due process and the limits of legislative power
.  Many judges would feel that no lesser standards should be observed by judges themselves in effectively creating new crimes which have not previously been defined.


Most countries of the common law observe a bifurcation between international and municipal law
.  Without legislation importing the international crime into the municipal legal system international law will normally remain outside that system.  In the case of international crimes of the kind that invoke universal jurisdiction, some judges will have no hesitation in treating the rule against retroactivity of new criminal offences as overridden by a higher rule grounded in the common duties of humanity
.  Others will even dispute that there is retroactivity, given that international law has long defined the ambit and application of the crimes in question.  In this respect, the debates of international law have moved on from the debates that surrounded the charges brought against the original defendants before the International Military Tribunal at Nuremberg
.


Yet for the ordinary municipal judge, facing the invocation of jurisdiction in respect of a crime that cannot be found in that judge's own criminal code, statute or case books, such arguments may have the appearance of a fiction.  To the assertion that the international crime in question is so horrendous that it is a crime against all people of the world, the average judge may respond with special hesitation.  The bigger the crime, the greater the risk of emotion and antipathy to the accused.  The greater the need, then, for procedural and substantive safeguards and clear legal authority to assume jurisdiction over such a crime and such a person
.  Almost certainly, the judge will ask the questions:  If it is such a horrendous crime, why is the accused not prosecuted and tried where the crime principally occurred?  Why should jurisdiction be assumed here, when the local legislature has not bothered to make it a local crime?

6.
New retroactive criminal law is offensive:

Municipal and international law have a bias against the retroactive enforcement of criminal offences
.  All retroactive laws have the potential to inflict injustice on those first rendered answerable to them.  This is specially so where, as in the criminal law, a person's liberty and reputation are at stake.  Considerations such as these were agitated on behalf of the Nuremberg defendants.  They were raised in the Eichmann trial in Israel.  How, for example, it was asked, could the courts of Israel, which did not even exist as a state at the time of Adolf Eichmann's offences, enjoy the legal authority to enforce, in relation to him, a local law passed only in 1950
?


These fundamental questions demonstrate the limits on the reliance upon the post-War Israeli legislation to render Eichmann accountable before Israeli courts
.  In such courts, the legislation, being binding, would (subject to any constitutional challenge) have to be observed by the municipal courts.  But it was this quandary that sent the Supreme Court of Israel (like the tribunal at Nuremberg) searching for a deeper, pre-existing principle upon which to reply in rejecting the charge of an impermissibly retroactive imposition of criminal sanctions.  


Various ways to circumvent this argument have been proposed
.  However, it is not surprising to see judicial reservations where, without benefit of statute, a judge is asked to assume jurisdiction over an international crime.  Often (but not always) the accused will be old, because the wheels of justice will have moved slowly.  Often, the offences will have happened long ago and far away.  The victims will be foreigners.  They may not speak the local language or understand fully local court procedure.  The overworked prosecuting agencies of the state may have little or no interest in pursuing the matter
.  If to these practical concerns is added the judge's intuitive resistance to the retroactive imposition of criminal offences that are invoked in the municipal court, it is not difficult to understand why, in practice, few such cases have proceeded past first base.

7.
Crimes of uncertain application are troubling:

To attract universal jurisdiction it is clear enough that the crime must be one expressed by international law.  It must be such as to found a compelling case for the exceptional invocation of jurisdiction although the crime has no other connection with the territory of the forum
.  The precise crimes that are included in this class is a matter of dispute amongst experts.  One list has identified 29 crimes of this character
.  Most lists include such grave international crimes as war crimes
; crimes against humanity
; genocide
; torture
 and piracy
.  But even these crimes occasionally attract criticism.  Thus, no provision is expressly made for universal jurisdiction in the case of the conventional law creating war crimes
.


Beyond this “core” list of truly serious international crimes there are other crimes in respect of which universal jurisdiction has sometimes been claimed.  Crimes related to apartheid
 or certain offences against Untied Nations personnel or hostages
 are amongst these.  Where does the list end?  Some would add crimes connected with the movement of obscene publications.  Some would include certain crimes concerned with narcotic goods.  Yet not everybody (and not every judge) would necessarily consider that such crimes are incontrovertibly serious, necessitating a novel assertion of jurisdiction.  Some would feel disinclined to invent jurisdiction over strangers accused of such crimes having, otherwise, no territorial nexus with the forum.


The large number of potential crimes, and the disputes about many of them, present a further reason for judicial caution
.  Some of the crimes propounded may be ill-defined, affording poor definitions both of substance and procedure
.  The international crime of piracy may be easy to justify as a crime of universal jurisdiction in a maritime, trading country such as the United States or Australia.  But it may be less easy in other parts of the world
.  Faced with the invocation of international law, municipal judges with little familiarity with such law could easily adopt incorrect interpretations
.  Such judges will frequently be aware of that danger.  It will provide another reason for proceeding with extreme caution.

8.
Amnesty and impunity create problems:  

Many of those accused who may be charged with an international crime, reliant on universal jurisdiction in a country other than their own, will find themselves in this predicament precisely because, at home, they are entitled to rely upon an amnesty, or impunity or some accountability mechanism which exempts them from criminal prosecution
.  Sometimes such impunity will be reflected in the law
.  Sometimes it will exist de facto because local prosecuting authorities will not pursue the accused
.  Not infrequently, the impunity will have been provided as a condition for the relinquishment of power by a former ruler
.  Occasionally, the impunity will be claimed because the visitor is still the head of state of another nation or because he or she asserts that the crimes complained of were committed during a time when the accused enjoyed the immunity conventionally attributed to a head of state
.  Occasionally, there may be no legal amnesty that the accused can claim but, being regarded as a guest in the national forum (either of the government or of the head of state) there may be social or cultural reluctance to prosecute the accused even for grave international crimes
.


The extent of the exemptions from criminal liability provided in law or practice by these different forms of impunity cannot be under-estimated.  It is a problem regularly reported by a United Nations Special Rapporteur
.   It is the subject of many complaints by victims, their families and civil society organisations.


A judge of the common law, asked to invoke universal jurisdiction in respect of an accused, entitled to impunity at home, will be confronted by a "nettlesome issue"
.  The judge may, of course, take a robust view:  finding defects in the amnesty relied on
; rejecting the effectiveness of self-amnesty
; concluding that the international crimes charged fall outside the scope of head of state immunity
; or that the domestic law of a nation cannot confer immunity against a serious international crime
.


On the other hand, the judge may feel that it is inappropriate to substitute the evaluation of a foreign court for an immunity that has been carefully negotiated in the jurisdiction where the criminal acts allegedly occurred.  The judge may be concerned at the prospect of disturbing a compromise that reflects the settlement of extremely complex and sensitive local conflicts
.  The judge may also be concerned that a refusal to recognise the impunity could sometimes have a serious destabilizing effect in a fragile political situation of which the judge knows little.  Alternatively, if the impunity is based on the office which the accused held in the place having most connection with the crimes, the judge may be concerned that equivalent office-holders of the court's own jurisdiction could be subject to retaliatory prosecutions when they travel internationally.  To a large extent, international law in the past has rested on a principle of comity
.  That principle still sometimes informs judicial attitudes to assertions of extra-territorial jurisdiction.  

9.
Anxiety about a new imperialism of rich countries:

Some judges, anxious about such issues of comity, will point out that the assertions of universal jurisdiction before courts have, so far, generally involved the courts of developed countries.  It is in such countries that liberal ideas of personal accountability for international crimes and individual conformity with international law tend to have their most stalwart supporters.  However, such judges might question whether this situation would remain the case if judicial assertions of universal jurisdiction became common.  The principle must be tested by what would happen if the powers of courts in authoritarian countries were invoked by pliant prosecuting authorities to claim universal jurisdiction against a national of a developed country accused of trumped up war crimes, for example of genocide
.  Such concern has been voiced in response to international seizures of alleged perpetrators of international crimes
.  Immanuel Kant long ago taught the imperative of testing ethical propositions by what would happen if they became a universal rule.  So we must do to the law.


Quite apart from the anxiety about retaliation and the fear, for example, that a United States President or British Prime Minister might be arrested and tried for war crimes against Yugoslavia when visiting a country whose courts uphold universal jurisdiction
, other observers (who would have their counterparts in the judiciary) might feel a sense of distaste at an intrusion by the governmental organs of developed countries into the political and legal affairs of, mostly, developing countries.   Such intrusions are sure to be seen, or represented by some in developing countries, as an indictment of the capacity of their governmental organs to deal with their own national problems effectively and justly.  That may indeed be the conclusion of many liberal observers in the developed world
.  But a municipal judge may well feel a disinclination to become engaged in a process that will often be presented as political interference in the internal affairs of another nation
.  Considerations of this kind might convince many judges (members of a somewhat cautious profession anyway) that they should be extremely careful in upholding claims to universal jurisdiction lest they kill this delicate child in its cradle
.

10.
Politically controversial cases engender caution: 


Reinforcing such judicial reactions will be the fact that, almost by definition, the kinds of cases in which universal jurisdiction will be invoked are likely to be highly controversial and potentially embarrassing.  Thus, they may involve a visiting head of state or former head of state selected precisely because of the embarrassment and publicity which the accusation and hoped-for arrest will occasion
.  Such processes will commonly be brought not on the initiative of official prosecutors but by highly motivated non-governmental organisations, urged on by the expatriate victims of wrongdoing and their families
.  It should not be overlooked that the Spanish law minister opposed the investigation by a Spanish magistrate of the Chilean General Pinochet
.  Moreover, it was the persistence of international NGOs that led to the initiation of proceedings before the Senegal courts against former President Habré
.  The role of such bodies, and especially bodies visibly led by foreigners, may sometimes occasion resentment in the country of the forum which spills over to the members of the judiciary who are, after all,  citizens of that country
.  Whilst it is true that well-motivated NGOs can constitute a counterweight to political and institutional complacency, judges may sometimes view them as irresponsible, effectively unaccountable and prone to cause wildfires that imperil orderly legal process and foreign relations
.  

Such attitudes may arise within the complacency that not infrequently accompanies the judicial life.  But it can sometimes also be explained by judicial concern about being seen to be too active in responding to prosecutions of this character.  Concern about reprisals against members of the judiciary, who reach conclusions in such sensitive cases uncongenial to their governments, has already been expressed by the relevant United Nations Special Rapporteurs
.  Such cases will commonly be extremely sensitive.  Inescapably, their prosecution might affect the relations between the forum and the country having most connection with the crimes charged.  Judges are not blind.  They will be aware of such sensitivities.  However unconsciously, such considerations may provide another reason for caution.

11.
Preference for international tribunals:

Yet another reason for judicial hesitation will be the municipal judge's knowledge of the growing number of international tribunals with statute or treaty-based jurisdiction to try persons accused of crimes against international law.  No judge today would be unaware of the special Scottish tribunal, conducted in the Netherlands, that tried two accused in respect of the Lockerbie disaster
.  Many would know generally of the International Criminal Tribunals for the former Yugoslavia and Rwanda
.  A few would be aware of the proposed mixed tribunals for Sierra Leone and Cambodia
, established with United Nations backing.  Some may know of the United Nations-organised courts in Kosovo, East Timor and elsewhere
.  Most judges would have some idea of the adoption of the Rome Statute for the Creation of an International Criminal Court
.  Many municipal judges would consider that this is the proper course to follow:  invoking jurisdiction before courts and tribunals with clear international authority, rather than attempting to persuade municipal courts to assert novel authority although it has not been expressly conferred on them.


Reasoning of this kind will not satisfy the scholar who will know that the jurisdiction of such international and transnational bodies rests on their constituting instrument not upon notions of universal jurisdiction as such
.  Moreover, the creation of special courts and tribunals cannot, of its nature, replace the argument for universal jurisdiction before municipal courts.  Universal jurisdiction is complimentary to the jurisdiction of international bodies, not a substitute for them.  

Supporters of the idea of universal jurisdiction will point to the limitations on the focus and resources of specialist bodies and the need to supplement them with the ever present authority of municipal courts.  Apart from anything else, if this is not done, powerful or recalcitrant states will be able effectively to immunise themselves and their wrongdoers from accountability to international criminal law by simply refusing to participate in the activities of specialist international bodies
.  The sequence of events involving the prosecution of General Pinochet in the United Kingdom (although strictly an application under local extradition law, pursuant to statute, not an invocation of universal jurisdiction under the common law) undoubtedly encouraged the courts of Chile (to whom the general was ultimately returned) to assume a role in his case that had previously seemed impossible
. 

The International Criminal Court will only be as effective as the judges who are elected to it, and the resources devoted to it, permit
.  Nevertheless, it is an understandable reaction on the part of a municipal judge, faced with an unusual assertion of universal jurisdiction, to consider that this is not a role that a municipal court should assume.  In a world of proliferating international bodies having jurisdiction over various international crimes, the municipal judge may feel that the foundation for universal jurisdiction should be more solidly based.  It should have a surer footing in international treaty law and local statute law than is typically the case in common law countries.

When invited to assume universal jurisdiction, the municipal judge's own hesitations may be reinforced by knowledge of the fact that, where the international community is firmly of the opinion that crimes of an international character should be prosecuted, it has moved to create courts or tribunals with defined powers whose jurisdiction is specified and not dependant on an affirmative and exceptional decision of a judge.

12.
Respect for democratic responsibility:


An additional reason for hesitation may be a judge's sense of respect for the nation, and the courts of the nation, having the closest territorial connection with the crimes alleged.  Knowing the important part that courts play in a country in upholding and reinforcing the democratic process
, the judge may feel a proper sense of inhibition in intruding into an area that can readily be perceived as primarily the concern of the institutions (including the courts) of the country most concerned
.  Most judges would not want, by asserting their own jurisdiction in a doubtful case, to undermine efforts to rebuild national sovereignty, democratic institutions and self-respecting courts, in countries that have lately suffered from catastrophic events that include international crimes
.


The participation in a national response to such crimes may itself be an important part of the acceptance of responsibility for grave wrongdoing.  The assumption of that responsibility by the courts of a foreign country may, at least in some cases, interfere in the institutional renewal of the country most affected
.  Thus, the public conduct of trials in countries such as Cambodia and Sierra Leone, which have suffered from terrible instances of international crimes, and the involvement in such trials of local judges, may be an important step in reinforcing the rule of law.  Of course, in most cases, an appeal to universal jurisdiction will only occur where domestic institutions have failed to bring alleged wrongdoers to justice in the place of the alleged crimes.  Moreover, as in the case of Chile, foreign initiatives may occasionally reinforce those at home
.  Nevertheless, a judge, asked to exercise judicial power in respect of events having their most natural connection with another country, will commonly be anxious to avoid intruding into a circumstance of which the judge may know little with potential consequences that the court cannot easily predict.

13.
No clear precedents: 

Judges of the common law, by virtue of their office and habits, tend to feel most comfortable when they are applying settled law.  State practice on universal jurisdiction has not yet risen to the point at which it can be described as part of customary international law
.  Therefore, neither in the precedents of the common law nor in the authorities of international law, are there indisputable norms that a judge can invoke and apply when an appeal is made to universal jurisdiction.  In so far as international law has spoken through the voice of the International Court of Justice, it has been very cautious:  reflecting some of the concerns identified in this chapter written before that Court's decision was delivered
.



A judge without a clear precedent, or an available constitutional or statutory norm, will often feel at sea.  Because of the preceding considerations courts, especially final courts, will commonly have many potential reasons for postponing an authoritative ruling on the ambit and contours of the rules of universal jurisdiction.  Because, as a matter of practicality, the invocation of such jurisdiction will ordinarily come before a trial court, at a lower tier in the municipal judicial hierarchy, additional reasons for caution and hesitation exist.  Without clear leadership in the face of an accused protesting the jurisdiction, trial courts are likely to respond with a measure of reluctance to assume it.

14.
Heavy case lists; plenty to do:

A final point, should not be overlooked.  Judges at every level of the hierarchy in municipal systems are usually hard-pressed.  They have plenty of tasks to occupy their time.  In virtually all of those tasks there will be no challenge to their jurisdiction.  When suddenly presented with an unusual case, perhaps agitated by unusual prosecutors, presenting an accusation against a foreigners temporarily within the jurisdiction in respect of events that happened far away and long ago, the busy national judge may respond with impatience.  He or she would be less than human if they did not feel irritation.  


Even a judge who may feel sympathy for the victims, empathy for human rights and support for the advance of international law may be so weighed down by the pressure of court lists as to seek some respite from an unusual case in which an uncertain jurisdiction is invoked, resting not on clear treaty and statute law but on the judge's uncertain interpretation of the common law.  This may be an unfortunate truth.  But reality often controls legal outcomes, not least in the highly practical systems of the common law.  More perhaps than judges of other traditions, the judges of the common law are, by tradition, pragmatic.  They tend to be suspicious of grand theories and hesitant about vague principles, especially where such principles impinge on the liberty of an accused person before them.

III

CONCLUSIONS

The foregoing are fourteen reasons for hesitation and inaction about universal jurisdiction.  However, judges in municipal courts will also be well aware that, if they decline to exercise such jurisdiction, the practical consequence, in most cases, will be that persons accused of truly heinous crimes will probably go unpunished by law.  To insist on their prosecution by the state in whose territory the crimes have been committed will often be unrealistic, given that such states are frequently themselves implicated in the crimes or in the deals done with criminals to exempt them from legal responsibility
.  


Every judge is well aware of the importance of affording an impartial public forum in which the victims of serious criminal wrongdoing can tell their stories and have them recorded
.  The notion that one's own jurisdiction may become a safe haven for those who have grossly offended against fellow human beings would be offensive to most judges whose lives are dedicated to law and justice, not the protection of tyranny and oppression
.  In the age of global media, the impartial courtroom provides an important metaphor for compelling those charged with the gravest of crimes to make answer
.  It would have been perfectly possible for the Israeli agents to have murdered Adolf Eichmann in Argentina.  A trial, based on evidence and conducted in public before professional judges had a deep symbolic significance, and not only for Eichmann's victims
.


Nowadays, there are fewer Nazi perpetrators and victims around.  But there are plenty of others from Cambodia, the Balkans, Rwanda, Congo and other lands
.  They may have no confidence in their own courts but look with hope, the accused being in the jurisdiction, to judges of countries that observe the rule of law and conduct a manifestly fair and speedy trial.


Such judges, faced with the alternatives, may feel a moral compulsion to respond to such pleas.  But can they do so consistently with law?  In many parts of the world, municipal judges are becoming accustomed to drawing upon international law and giving it effect in their own decisions.  Normally, it is true, in countries of the "dualist" tradition, they will need to be sustained by local legislation or regulations made under legislative power
.  But within common law systems, judges too have a lawmaking function.  In the exercise of that function, increasingly it is realised that judges of the common law may draw upon the principles of international law and in particular international human rights norms.


This process was explained in the context of the important decision which, for the first time, accorded recognition to Aboriginal native title:  Mabo v Queensland [No 2]
.  In the course of that decision, Justice F G Brennan explained why earlier propositions of the common law, denying respect to native title, were no longer true expressions of the common law of Australia.  One of the steps in the argument (which gathered the support of the majority of the High Court of Australia) made reference to the deep principle against racial discrimination contained in international law.  Justice Brennan said
:

"The opening up of international remedies to individuals pursuant to Australia's accession to the Optional Protocol to the International Covenant on Civil and Political Rights brings to bear on the common law the powerful influence of the Covenant and the international standards it imports.  The common law does not necessarily conform with international law, but international law is a legitimate and important influence on the development of the common law, especially when international law declares the existence of universal human rights.  A common law doctrine founded on unjust discrimination in the enjoyment of civil and political rights demands reconsideration.  It is contrary both to international standards and to the fundamental values of our common law …"


Against the background of this principle, the question is whether, without legislative or executive incorporation into municipal law of a general principle of universal jurisdiction (or specific jurisdiction over particular crimes) a judge of our tradition would be entitled to act to do so.  In Mabo Justice Brennan, and the High Court of Australia, took a bold step.  They did so under the pressure of serious demonstrated injustice that legislatures and executive governments had failed adequately to cure.  Of course, they acted in relation to people who lived in Australia, wrongs done locally and in respect of land and conduct indubitably within the Court's jurisdiction.  But do equal wrongs done to other human beings forfeit the spark for judicial creativity because those wrongs were done in another country to people who, at the time, were not of one's own nation?  If they and the accused are before the court, is that enough?  Will the common law take this extra step?


These questions have not yet been conclusively answered in Australia, or in most countries of the common law.  To some extent, there are precedents which would encourage a common law judge to assert universal jurisdiction.  Courts of the common law tradition have done so in the past in relation to pirates
 and slaves
.  Such people were respectively the perpetrators, or victims, of grave crimes against all humanity.  To this extent, the notion of universal jurisdiction is not entirely novel nor extra-legal
.  What is new, is the expansion of the crimes to which universal jurisdiction is said to apply.  Supporters suggest that all that has changed is the recognition that there are now more crimes contra omnes
 whose alleged perpetrators will be rendered accountable wherever they are and wherever their crimes took place
.  To wait for international tribunals with clear jurisdiction will be to wait to the Greek calends.  


According to supporters of universal jurisdiction, some international crimes are just so serious that, in law, they override territorial limitations on the jurisdiction of municipal courts.  The right of the judge to assert jurisdiction comes from the presence in the forum of the accused and from the judge's act of importing into his or her own legal system the international human rights norms that are part of the common heritage of humanity.


In my own country, the question of whether judges may take this extra step is still a matter of controversy and uncertainty
.  As that question may one day come before me for decision, I must refrain from expressing a concluded view.  Both viewpoints have been stated in Australian courts, as elsewhere.  Each viewpoint has persuasive supporters and opponents.  Of this there is no doubt.  The twenty-first century will see, in common law countries, a growing rapprochement between municipal legal systems and international law, specifically the international law of human rights.  Indeed, this is one of the largest challenges that every legal system has to resolve.


In the resolution of this tension, the legislatures and executive governments will have the largest role to play.  But the genius of the common law lies in the creative function that it accords to its judges.  They also have a part to play.  Their daily involvement in the search for justice under law makes them sensitive to the call for justice where they can respond to it.  The basic question is whether, in the hands of such judges, universal jurisdiction, long discussed in the texts of international law, will have a life in municipal law under conditions which the judges proclaim
.  Will this be a further step in the building of a global rule of law?  Or will the judges hold back, leaving it to the primary lawmakers in the legislature to afford redress?  Will they refuse jurisdiction, knowing that the result will usually be that nothing is done and that grave injustices go unrepaired?


For the answers to these questions, watch this space.
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