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VIBERING MENZIES

r‘i;'Robert Gordon Menzies, long-time Prime Minister of
";f'republicanism was unthinkable in the Australian context. He

ot alone. Another hero of the 1950s and 60s, the Labor Party

2"-_'E:_vatt recognised that, even with the change from Empire to

Amonwealth, the King's prerogative powers®:

Justice of the High Court of Australia. Adapted from the text of the
R::G Menzies Memorial Lecture delivered at King's Colilege,
ndon, 4 July 2000 on the eve of the centenary of the passage of
e Commonwealth of Australia Constitution Act 1900 (Imp).

"Bélhgiorno, "Commonwealthmen and Republicans: Dr H V Evatt,
ne- Manarchy and India" (2000) 47 Australian Journal of Politics
nd History 33 at 36.

‘Bongiorno, above n 1, 37.

LV Evatt, The Royal Prerogative" (1987 ed), 197-198.



erful aid to the general fprin_ciple of self-
tnent, his name is the symbol of unity, not a unity
on- legal supremacy, but rather resting in the
+d minds of British citizens throughout the world".

which Menzies languished in the political wilderness,

monarchy in Australia as "a handy constitutional fiction™.

/ Kiernan to Boland, 25 October 1948, Department: of
airs, Ireland (National Archives of lreland) noted in
bove n 1, 42, ‘

Ustrafia ) -Communist Party v The Commonwealth (1951) 83 CLR

roposal to enshrine the Communist Parly Dissolution Act
Cth) in the Constitution and to give the Commonwealth
POWer‘over communism was carried in three States (Queensland,
Vestern. Australia and Tasmania). It was not carried nationally.
48.75% yes; 49.85% No; 1.40% informal).

95



- as P‘rime Minister. |t demonstrated the occasional

Are there any lessons for the United Kingdom?

HE1999 AUSTRALIAN REFERENDUM

The: répu-blic referendum took place throughout Australia on
: November 1999. More than 12.3 million electors
ted. '-:I"wo questions were asked. One of them concerned the
tiction” into the Constitution of an additional Preamble, although
; ;:vould have no binding Iegal force®. The other question

et er the electors approved a proposed amendment:

M: Ki_rbx, "H V Evatt and the anti communism referendum and
In Australia” (1981) 7 Australian Bar Review 93.
estltut:on Alferation (Preamble) 1999. See P H Lane

;g_Yrsegdum of 1999” (1999) 73 Australian Law Journal 749 at



lter the Constitution to establish the Commonwealth
Ustralia as a republic with the Queen and the
r-General being replaced by a President
Ginted by a two-thirds majority of the members of the
amonwealth Parliament™.

er only 39.34% in favour with 60.66% against'®>. The
ppéal was rejected in every State’. It secured a majority

ustralian Capital Territory”. Yet whilst the votes of the

.ong- Title of the Act is cited as Constitution Alteration
ishment of Repubfic) 1999 (Cth). For criticism of the form of
ion, see B O Jones, "Framing a New Australian Republic",
lished address to the Australian Academy of the Humanities,
ember 1999, 11.

) National Results issued by the Australian Electoral
~ommission, National Table.

v.South Wales: Yes 46.43%; No 53.57%; Victoria: Yes 49.48%;
:90:16%; Queensland: Yes 37.44%; No 62.56%; South
fralia:  VYes 43.57%; No 56.43%; Western Australia: Yes
%;, No 58.52%. See [1999] Public Law Review 305.

:27%_in favour; 38.73% against. See Comment (1999) 24
mative Law Journal 307.



the: States. Far from obtaining a majority of the States,

States Constitution, At V. See K E Palmer (ed)
ional Amendments - 1789 to the Present (1899), 591
re. M H Scarborough points out that the odds against
stitutional change are "monumentally long". Thirty-nine times
theiUnited States Congress has approved a constitutional
dment and sent it to the States for ratification. On 27
‘ ns, three quarters of the States have then ratified the
p‘ropo al; thereby effecting an alteration of the Constitution. In six
es the Stafes have refused. Nearly 11,000 proposals for
dment to the United States Constitution have been introduced
inG ngress but have failed to gain the fwo-thirds majority requwed
‘(r mg to the author, change requires "a sustained consensus”
roblem for which the amendment is "the best (and
probablyt e only) solution”.

_aw of the German Empire 1870, Art 78(2).



S5 Constitution, it was necessary to secure the approval of the
c’ﬁémbers of the federal legislature and the submission of the -
Pt éi‘.tO. and acceptance of it by, a majority of the electors and by a
3 ty‘_cjf the Cantons'®. This was the source of the idea that became

istralian constitutional provision.

flfﬁ’e justification for this amendment provision, which is
Lbtedly conservative (but not as formidable as that of the United

‘States) _v_'vas expressed by Dr John Quick and Mr Robert Garran in their

wiss Constitution, Arts 118, 119. See J Quick and R R Garran,
The Annotated Constitution of the Austrafian Commonwealth
1901; 1976 reprint) 995; B Ackerman, "The New Separation of
Powers", 113 Harvard Law Rev 834 at 671 (2000).

Sin'c':é at least the Federal Council of Austra!asié Act 1885 (Imp) 48
and 48 Vic ¢ 60.



i the Constitution of the Commonwealth ... there is no
<olite sovereignty, but a quasi-sovereignty which
o5 in the people of the Commonweaith, who may
- their will on constitutional questions through a
. of the electors voting and a majorit{) of the
No amendment of the Constitution can be made
the concurrence of that double majority - a
ity: within a majority.  These are’ safeguards
sary not only for the protection of the federal
ystem, but in order to secure maturity of thought in the
snsideration and _settlement of proposals leading to
ianic changes. These safeguards have been provided,
order to prevent or indefinitely resist change in any
on, hut in order to prevent change being made in
Raste or by stealth, to encourage public discussion and to
elay: change untll there is strong evidence that it is
ésirable, irresistible, and inevitable”.

and the Australian Capitai Temitory to participate in
dment referenda. Since the first referendum was held in 1906,

ve. been approved”™.  Although it has sometimes been

lick and R Garran, Annotated Constitution of the Australian
mmonwealth, 1901, 988.

stitution Alteration (Referendums) 1877,
McMillan, "Constitutional Reform in Australia" in Australian

gilarggnt, The Senate, Papers of the Parliament, November



<iad that the requirement of a double majority frustrates the
jority, if the provisions of s 128 were altered to provide that
inent would pass if three (instead of four) of the six favoured
ree further proposals would have been adopted21.
é‘héliy speaking, Australia is, and has always been, a most
an .conservative country. lts Constitution is one of the oldest

‘ély“operating written constitutions in the world.

1h:the events that occurred there is one legal debate, which does

0. be addressed. It concemns the ambit of s 128 as an

on 28 September 1946 (to exclude cooperative marketing
C es from s 92 of the Constitution and to provide additional
federal power over industrial employment) and one on 21 May
877»(to require simultaneous elections for both Houses of the
Federal Parliament). cf C Merritt “Why republicans must win twice
ver? in Australian Financial Review, 5 November 1999, 27.

<.Gageler and M Leeming, "An Australian Republic. Is a
rendum Enough?" (1996) 7 Public Law Review 143. cf G
ndell and D Rose, "A Response" (1996) 7 Fublic Law Review
55:- Under some national constitutions (eg Germany, Cyprus)
ome provisions are purportedly placed beyond formal amendment,
requiring a form of extra legal revolution to secure change: O Hood
hilips. and P Jackson, O Hood Phillips' Constitutional and
dministrative Law (7th ed, 1987), at 7.



io for altering the detail of the Constitution, not for alfering its

‘. charactér or a fundamental provision. In India, such a -

Derived from the concept of “directive principles” in the Constitution
d to lie at its heart. This notion appears o have originated from
e Irish Republic but has had its main exposition in India. See eg
‘Golakanath v State of Punjab AIR 19687 SC 1643; Kesavanamda
haraft v State of Kerala AIR 1973 SC 1461; D G Morgan, "The
dian Essential Features” Case (1981) 30 intl CLQ 307. cf R
sarran, Prosper the Commonwealth (1958), 200. The question of
the indissolubility of the Commonwealth of Australia was raised
hen - the Parliament of Western Australia petitioned the United
ingdom Parliament in 1934 that Western Australia be allowed to
ecede. The United Kingdom Parliament decided that the petition
u.;,d not Ee granted without the request of the Australian Federal
arliament.

Set out in the Preamble to the Constitution of India.

2 cf'Leeth v The Commonwealth (1992) 174 CLR 455 at 484, 486:
McGinty v Western Australia (1996) 186 CLR 140 at 230.
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10.

opening words of the Commonweaith of Austrafia
"u' on Act® recites that the people of the several colonies
=5[y; ‘relying on the blessing of Almighty God, have agreed to unite
ne-indissoluble federal Commonwealth under the Crown of the
ingdom of Great Britain and Ireland and under the Constitution
feby"established". ‘Does this provision mean that, to be valid, the

ople-.of each of the constituent parts of the federation would, by a

evStatute of Westminster of 1931 and the Australia Acts 1986) it

B

hé:United Kingdom Parliament first enacted? !t seems unlikely that

‘UStréIia, the United Kingdom is now a "foreign power"”. What

1800 (Imp) 63 and 64 Vic ¢ 12.
Sue v Hill (1999) 73 ALJR 1016.
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aiia and its people over which the United Kingdom has long since

st and'-indeed renounced, any legistative authority? -

- In light of the outcome of the 1999 referendum this question

éad:'ﬁOt pe addressed. Perhaps it will arise at some time in the future.

htion it merely to indicate the legal difficulties which may lie in the

"

ndamental change. They could not be insurmountable. But they may

Qbétantiai. They were meant to be.

JSTRALIAN REPUBLICANISM

. Despite the popularity which constitutional monarchy reached in
ralia during the time that Menzies was Prime Minister, there has

ways been a measure of support for a republican form of

"ewrnmentzs. In the 1850s the Rev John Dunmore Lang, founder of
I;f:’.resbyterian Church in Australia, was an avowed republican, At
Australian Convention in Sydney in 1891, which produced the first
ft that was to become the Constitution, a former Premier of New
uth- Wales, Mr George Dibbs, described as the “inevitable destiny of

h'ef people of this great country” the establishment of "the Republic of

f the constitutional reformer in Australia seeking to effect a '

P

T
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M McKenna, The Capﬁ've Republic - A Hfstor{ of Republicanism in
Australia 1788-1996. See review (1997) 71 ALJ 568.



riicipated at the Exhibition buildings in the temporary national
';eiboume, at the opening of the first Federal Parliament on 9

301, -

By s61 of the Constitution, the executive power of the
onwealth of Australia is "vested in the Queen and is exercisable
th =-G6\)ernor-GeneraI as the Queen's representative”. By s 68 the
and in Chief of the naval and miitary forces of the
monwealth is vested in the Governor-General as the Queen's
sentative, |If one were to read the Australian Constitution, without
ledge of the conventions by which it operates, one could be
'r.g,lven"fo.r conciuding that Australia was a kind of personal fifedom of

_‘Bnti'sh monarch. She is part of the Parliament of the

flicial Record of the Debafes of the Australasian Federal
Convention 1891, Vol 1, 186.
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Simionwealth®®. She appoints the Governor-General®*. She is paid

“of Consolidated Revenue for the Governor-General's "éalarysz. No

6, Constitution, s 1.
':'_I:Constitution. s 2.
1 _Constitution, s 3.
.Constitution, s 58.
- Constitution, s 59.
Constitution, s 60.
- Constitution, s 61.
!Constitution. ss 73, 74. cf The Commonwealth v Mewsit (1997
191 CLR 471 at 546 citing Johntone v The Commonwealth (1 979;
143 CLR 398 at 406.
Constitution, s 126.

Constitution, s 128.



matters. The appeals to the Privy Council from the High Court, federal

and State courts have been successively terminated*’.

re is no link in the Australian Constitution with the Royal Family,
xcept with the reigning monarch of the United Kingdom and implicitly
ingently on her demise) with her heirs and successors*!, Save for

Xpenses of occasional Royal visits and infrequent gifts, Australia

rivy Council (Limitation of Appeals) Act 1968 (Cth); Privy Council
‘(Appeals from the High Court) Act 1975 (Cth), Australia Acts 1986
: ;Cth and UK), s 11. See Kirmani v Captain Cook Cruises Pty Lid
No 2], Ex parte Attorney-General (Qld) (1985) 159 CLR 451.

: Cohsﬁtution of the Commonwealth of Australia Act 1900 (Imp), s 2.
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+iributes nothing to the upkeep of the Queen or her family. in 1936,
'?-the Queen's personél assent, she was designated Queen of
A tralia. Her Royal style and title for Australia was later changed by
e E{arliament of Australia to exclude in the case of Australia the papal

‘given to King Henry VIII, "Defender of the Faith™2,

Queen Elizabeth |l has fulfilled her duties under the Australian

Constitution since 6 February 1952, ie forty-eight years. Menzies was
‘r:‘ﬂ_rst Australian Prime Minister. She has seen out ten of them. In a
;‘ﬁéssage to the people of Australia foliowing the resuit of the 1999
rgfé.rendum, the Queen acknowledged her respect for, and acceptance

he outcome. She said*®:

"I have always made it clear that the future of the
monarchy in Australia is an issue for the Australian
people and them alone to decide, by democratic and
constitutional means".

This. was a position which she reiterated in Australia during her

iteenth Royal visit in March 2000.

Roglaf Style and Titles Act 1953 (Cth) and Royal Style and Titles
Act 1973 (Cth). By s 2(1) of the latter the assent of the Parliament
was given to the adoption by the Queen of the Royal Style and Title
of Queen of Australia. ‘ )

-'";Statement by the Queen, published Sydney Morning Herald, 8
November 1999, 12. ‘
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A Commission established to review the Australian Constitution
time for the Bicentenary of British settiement, which fell in 1988,
~cluded that there was no significant movement in Australia to
ange fo a republican form of government“. Indeed, no real steps
"‘er;e_i;taken in that direction until Mr Paul Keating became Australia's
riﬁ_e Minister in 1992. But then Mr Keating announced his decision
propose the constitutional changes necessary to establish a republic.
.a speech to the Evatt Foundation on 28 April 1993, he announced
establishment of a Republic Advisory Committee comprising seven
ersons. The Committee was not established to advise whether a
gpublic should be substituted for the constitutional monarchy in
..s_tralia. Instead, it was asked to report on the minimum constitutional

hanges that would be required to bring about a repubiic.

A lawyer, Mr Malcolm Turnbull, was appointed to chair the
_mmittee45. The Committee produced its report within the year“s. The
eport canvassed the options for the selection of a Head of State to

eplace the Queen. These included: (1) Appointiment by the Prime

Australia, Constitutional Commission, Final Report (1988) vol 1, p

12 (par 5.9). "We recommend no change to Australta's status as a

céonstitutional monarchy or to the position of the Queen as Head of
tate”.

M Turnbull, Fighting for the Republic {1999), 9.

Australia, Republic Advisory Committee, An Australian Republic -
The Options, 1993,
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nister;” (2) appointment by the Federal Parliament; (3) direct election

ﬁéople; and (4) electioh by an electoral college. The Committee

M

in. any way detract from the fundamental constitutional principles

Whi'&:h’ our system of government is based"’.

is G_é)vemment's plans49. He indicated an intention to put his

dsj,ais for a republic to the Australian people in a referendum

Report p 7.
Jl,‘P Keating, "An Australian Reﬁublic, The Way Forward", 7 June

1995 reproduced in T Blackshield and G Williams, Australian
sonstitutional Law and Theory (2" ed, 1998) 1211-1212.

The Queen authorised Mr Keating to say that “she would of course
act'on the advice of her Australian ministers as she always has and
on'any decision made by the Australian people” See L D S Waddy,
Introduction to G Grainger and K Jones (eds), The Australian
Constitutional Monarchy (1994) 1 at 5.
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time in 1998 or 1999 with a view to acceptance of the

ian federation, 2001"%,

debate the proposed change of the Constitution. This would be

-Prime Minister John Howard were returned. A year Iater, in
1997, Mr Howard announced the details of a Constitutional

vention to consider a change to a republi351.

;To facilitate the establishment and funciions of the Convention,
leral legislation was enacted on 27 August 1997%2. The Convention,
artly-elected and patrtly appointed, met in the Old Parliament House in

b_erra over ten days in February 1998. It soon became apparent

; JW Howard, in Commonwealth Parliamentary Debates (House of
- Representatives), 26 March 1997, 3061.

C_}onsﬁtutional Ccnvention (Election) Act 1997 (Cth).
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- majority of delegates to the Convention favoured some form of
republic: However, they were divided about the detail. Some preferred
minimalist" republic proposed by the Australian Republican
povement (ARM). Others favoured a President directly elected by the
ctors. In the end, by negotiation and compromise, a modei emerged

iShich attracted the support of a majority of the Convention®,

In accordance with his underiaking, Mr Howard announced that

1his: proposal would be put to the people. Legislation to permit this to

lone was enacted in the form of a Constitutional Alteration

Significant public funds were provided to the "Yes"

_apdf’-non-republican in character. To them, it amounied to a
tinuation of monarchical "elitist" government dressed in republican

Ialhients. Thus began an unusual marriage of convenience between

Pty

+ Australia, Report of the Constitutional Convention, 4 vols, 1988.
‘See G Williams “The People’s Convention?” {1998) Alternative Law
“Journal 2. On the motion that the Convention recommend the
model favoured by ARM there were finally 75 votes in favour, 71
-against and 4 abstentions. See Turnbuli, above n 45, 73.-

. Constitutional Alteration (Establishment of a Republic} 1999.
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rue monarchists and the most radical republicans. It was an

ce which would defeat the Australian referendum on the republic.

EASONS FOR THE DEFEAT

- There are many reasons why the 1999 referendum failed. The
out” of the country’s "intellectual elite” by "a Coalition of battlers,
_ 'bﬁﬂed by a Dad's Army and a monarch living 17,000 km away®"
_s?tpr;ished the media and many others, in my view there were ten

in‘reasons for the result:

" The partisan error: The lesson of formal constitutional alteration
Australia is that, without affirmative support by all the major players
the. political debates, there is little or no chance of securing the
jdfities required to amend the Constitution. Even with such support,
here.is no guarantiee that the electors will agree to the proposal. On

evidence of past referenda, any attempt to change the Constitution

‘party political advantage would be bound to attract the scepticism of

people. 1t would fail to build the coalition necessary to achieve the

i oo
S

e

Lial majorities required by s 128.

i

B R

" Sun Herald, 7 November 1999, 74.

o
B
3
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prime Minister Keating felt passionately about the republic. He
e‘".same way about the political party which he led. He effectively
méd the republic for himself and for his party. Although the personal
pggisjtion of Prime Minister Howard to the proposed constitutional
nge was undoubtedly a very important factor in the defeat of the
fé eﬁdumss, there will always be, in bot_h sides of politics, opponents
ch a change. That is the nature of a democracy and a free
jety. Attempting to stamp out such opposition and to gain partisan
v a;__ntage from the republican cause was a formula which the history
férenda in Australia, suggested was likely to spell defeat for the

{opéSal.

The haste error: To change the Australian Constitution in such a
ficant respect, within the space, effectively, of five years, imposed
rements of comprehension and adaptation to change which
éd unacceptable to the majority of the Australian electors. To many
blicans, including Mr Keating, the centenary of federation in 2001
gemed the appropriately symboiic time to effect the change to the

racter of the Commonwealith.

However, to many Australians, there was no urgency for such a

'néé which was bound to upset a significant number of citizens. To

Turnbull, above n 45, 245, 251,




sméss of constitutional alteration in Australia, such impatience must
'erﬁpered by a respect for the process and by the need to allow time
fo fbat‘ process to become tolerated, even if not welcomed, by those

will lose cut in it®,

. The elitist error: The post-referendum analysis of the voting
tterns throughout Australia indicated the way in which the republican
oposal divided the electors. The country against the cities. The

States against the big States. The high income earners against

:Quick and Garran, above n 18, 988,

‘B O Jones, "Framing a New Australian Republic", unpublished
address to the Australian Academy of the Humanities, 3 November
1999, 8. The importance of process as a feature of republicanism is
emphasised in P Pettit, Republicanism - A Theory of Freedom and
Government (1997), 286ff.
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battlers”. The educated elite against those who had lost their

es and concerns of other citizens. All referenda are "elite driven"®.

‘R Evans Case, The Republic Referendum: A Democratic Elite
-Perspective, paper noted by R McClelland, "Amending our
-Constitution - The Climate for Constitutional Reform”, 13 November
1999, 4. The oppositicn was also ¢lite driven, a point made by
Barry Jones, above n 58, 12, But it seemed to attract more
ordinary citizens to its cause. Mark McKenna in The Captive
Republic $1996?, 235 described the push for a republic as "a
minority of intellectuals fighting a minority of rabid loyalists - with
?eb %reat majority of Australlans showing little interest in the
ebate".
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o as somehow less patriotic and even un-Australian. Some of

ypporters of the republic could not accept that others disagreed

about their allegiance. They are usually embarrassed about

ast beating patriotism.

» The Convention error: The Constitutional Convention which
ﬁnai!y,.-'~but narrowly, settled the republican model that was put to the
,fratian people obviously operated within significant constraints. The
ublicans had to endeavour to secure a consensus in order to call up
ufu.lﬁlment of the Prime Minister's promise to have a referendum in
thi se circumstances. Yet this imposed upon them the haste and
unwillingness to explore and forge links with republicans of differing
_rsﬁuasions, which produced the proposal ultimately put to the people.

ce that proposal was adopted by the Constitutional Convention, it




S . . .
difficult or impossible to change in any material respect.

p‘ubi_léan passion, a sense of urgency and a desire to divide his
;géé[- opponents. Mr Howard was committed to his by the need for a
ponse to the Keating proposal, an electoral promise and the
imperative to preserve unity within the Coalition parties despite
publican  dissent amongst their numbers. Both sides were

‘s’g\'r‘éi‘ned by millennial deadlines.

The model error: This is not the occasion to canvass all of the
icisms of the republican model which was put to the electors in

999, Critics certainly raised many false issues. However, if such
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'atté'rs are put to one side, there remained genuine concerns about

roposed alterations. They worried informed critics®?,

Probably the chief concern was the fear about the ease with
h; under the proposed alterations, the Prime Minister would be

%" The Prime Minister would be

dismiss the proposed Presiden
ied to seek endorsement of such action by an affirmative vote in
he House of Representatives within a short time. An affirmative vote
gs"required of the House of Representatives. However, in practice,
;:hamber would ordinarily be in the control of the Government party
rom:-'which the Prime Minister was elecied. No effective constitutional

¥ f_ion was imposed if, astonishingly, the House of Representatives

dt‘e& against the Prime Minister®2. In particular, an adverse vote wouid
hlave meant the restoration of the custed President to office. In
fiistralia, these were not theoretical points, given events which had
Qc,ctdwrred in the dismissal of Prime Minister Whitlam by Governor-

éral Sir John Kerr in November 1975.

K R Handley, "She'll be right’ model is wrong way to go", Australian
Financial Review, 2 November 1999, 19, H T Gibbs, "Beware a
president with a lust for power", The Age, 13 October 1989, A17.

Constitution Alteration (Establishment of Republic), proposed ss
82-63 of the Constitution. See generally P H Lane "Referendum of
1999" (1999) 73 Australian Law Journal 749 at 752.

52, . This was pointed out in a letter published in The Austrafian, 3
" November 1999 "The model on offer is not safe, simple or
minimalist" signed by R J Eliicott and others.
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or those who urged acceptance of the model, even if defective,
o he promise of later amendment and improvement - to codify the

re. of the Governor-General; to provide ultimately for direct

=tion; to control further the dismissal of the President - the spectre
e difficulty of securing later change loomed large. Even electors
é’rélly sympathetic to the idea of a republic couid therefore rationaily

ject the proposed model.

The pundit error: The ARM strategy, linked with that of the
1servatives for an Australian Head of State, involved caliing upon a

Jber of "names" well known to the Australian people to support their

ard Brennan), and a past Governor-General who was converted to

éause (Sir Zelman Cowen), ACM found it difficult to match these
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'eéch down to the grassroots, certainly not to outer suburban and
3 é{..u(stralia. A constant theme of explanations for the negative
esponse to the change was the feeling that the electors were being
for granted, talked down to, condescended with jingles but not

ov_;déd with basic and detailed information of what precisely was

3

otestantism by the monarch and heirs to the throne®. It is virtually

bn-Protestants; indeed non-Christians, to a requirement that the

_ga'd:_of State of their country and sovereign must adhere to one
\“'

religious conviction only®.

‘The small State error: The post-referendum scrutiny of the
voting for the republic largely concentrated upon the national vote.

A_\_Aj:éver, the truly serious figures for those who hoped for change

3" Act of Settlement 1700 (Imp), 12 and 13 Wil lIL

# T Abbott, The Minimal Monarchy (1995), 141; V Bagdanor,
Monarchy and the Constitution (1985), 59.
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fan 40%. This leaves a very large gap to be made up if the

s’ votes are io be changed in the near future. Until now the

The media error; There were no real exceptions to the

n:1913 a proposal for an expanded federal power of trade and
mmerce gained a 47.19% affirmative vote but was not carried
ationally. In 1919, a proposal for a temporary extension of federal
ower of trade and commerce gathered only 44.87% affirmative
otes and was not carried. A 1913 proposal for nationalisation of
- monopolies gained 45.16% affirmative votes but was not carried. A
Urther attempt to secure that power in 1919 also failed with an
-affirmative vote of only 40.07%. Sometimes there is a movement in
he opposite direction. Thus a froposal for simultaneous elections
-for both Houses of the Federal Parliament in May 1974 was not
~carried and gathered onIK 47.50% of the national vote. A similar
- proposal in May 1977 gathered 61.12% of the national vote but was
still not carried because it achieved a majority in only three States
(New South Wales, Victoria and South Australia). A further attempt
-In_ December 1984 was also lost, the affirmative vote dropping to
48.21% and a majority being achieved in only two States,
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oration, in the opinion of many ACM observers, exhibited
bs{antial bias in favour of the repubﬁc proposal and against the
"tutional status quo. The print media, with virtual unanimity (a few
1ated columnists apart) advocated change to a republic and support

& "minimalist' model proposed.

So uneven and biased was the media coverage of the
gferendum issues that it almost certainly became part of the problem
upport for the republic in Australia . It tended fo reinforce opinions,
pecially amongst lower income and rural electors, that this was a
Us h by inteliectual, well-off east coasters, not necessarily to be trusted

y:the rest of the nation®®.

. The republican problem: The electors of Australia are now better

“informed about the issue of republicanism than fhey were when Mr

:"t'ing first raised it. A non-binding plebiscite on the general question
hether Australia should become a republic might have been a
] §éful strategy in 1995. Now it might seem to some to be unduly naive

-even manipulative. If such a plebiscite were now put and carried,

tie proponents of change would still have to advance a new specific

‘Mr B O Jones considered the one-sided media campaign
"strengthened the view that rich, powerful elites were trying to
~dominate". "The support of Messrs Rupert and Lachlan Murdoch,
both United States citizens, was quite damaging to the 'Yes' case".
See B O Jones, above n 58, 15. cf G Henderson, "Limited
influence", Sydney Morning Herald, 30 November 1999, 19.
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A plebiscite cannot alter the Constitution, although it could
- its institutions. If, in the short term, republicans were to put
Forw! d another version of a republic, with a President elected in some

y the Parliament (or any other group including politicians), it

;hlis_‘t_er for national legitimacy and authority67. it would involve a

-eption of the Head of State which Australians have never held.

lecause such a change would seem likely to diminish the prestige and
ef. of the Prime Minister who is elected from the members of the
-&deral Parliament (and on one view the power of the Federal
rl;.ément itself) it seems unlikely that it will be adopted in the near
uture by that Pariiament. Under s 128, any proposal for the
rendment of the Constitution must first have the approval of the

deral Parliament.

'7_': B Ackerman, "The New Separation of Powers", 113 Harvard Law
* Rev 634 at 657ff (2000) deals with the dangers of a presidential

Fredisposes the system to a politics of personality and especially
he politics of a single personality."]

"cult of personality". ['Quite simply an elected presidency

VS AR e
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These are the reasons why republicans in Australia are, and for
5 must remain, in a Kind of electoral gridlock®®. The reasons
ustr,éte the fundamental dilemma which the republican cause faces in
"a'lia at this time. Addressing these issues, the perils of
véness, not to say the costs and distractions of repeated
r\qpclafgals, as well as the constitutional difficulties of achieving change,
i .'_r.'obabiy persuade all but the most intrepid that it is best to leave
gs alone for the time being. However, the future may bring a new

mé‘ntum with different players and different urgency

Does a referendum on the other side of the world about
titutional monarchy have any implications for the United Kingdom?

ritish ‘commentators who have expressed an opinion seem to think

~of G Wiliams, "Major reforms needed before another vote,
_Australian National University, News, November 1999, 11.

on the Monarchy [2000] Public Law, 3.

:-C Munro, "More Daylight, Less Magic: The Austratian Referendum
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. On the other hand, it is impossible to see precisely where
evolution within the United Kingdom may finally lead or, for that
_a_ﬁer, where the building of the European federation may uliimately
"'ké the members of the European Union in constitutional terms. The
inoval of many of the holders of hereditary peerages from the House
Lords in 19997° may reflect the same impatience in the United
-ir;gdom as exists generally in Australia, with the very notion of
redity. But in the Australian Commonwealth, the idea of heredity has
"i};;.one lingering role to play, namely in the monarch. A hundred
ears later the United Kingdom has taken a distinct step in the same
éction. In the United Kingdom, in a sense, a larger adjustment of
hinking is required to narrow the heredity concept to the monarch and
e members of her family but to stop the narrowing there.
\ustralians have enjoyed that situation for a century. Much still

obviously depends on the personalities involved. No longer can a

odern Royal Family be cloistered from the gaze of the people.

Satellite television and the Internet are everywhere,

Under the House of Lords Act 1999 (UK).



centenary of federation and to attend a meeting of the Commonwealth
ds of Government in Brisbane. The visit in March 2000 was by

ryone's estimation a happy and successful one’>.

in a major speech in Sydney on 20 March 2000, the Queen

renewed her commitment "to serve as Queen of Australia under the

‘Scotland's Parliament, Cm 3658, para 2.5.
See eg Sydney Morning Herald 1 April 2000, at 16.
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stitution to the very best of my ability, as | have tried to do for these
22 %arty._eight years". Correctly, once again, she acknowledged that
onstitutional future of Australia is for Australians alone to decide.
She éa’i‘d: "Australia has always been a country on the move and will
Being so". In a telling comment, spoken as much as Head of the
ﬁ'-';‘,}ionwealth as in her capacity as Queen of Australia, the Queen
%;fédto the need to bring the Australian sense of fairness to play in
solving the issues affecting the indigenous peoples of Australia. This
“a" he strongest moral and political point made during the Royal visit.

ried the unique clout of a royal appeal.

='i'The same editorié!ists who had urged the Queen's removal from
:oih'stitution‘ continued to do so’>. Their opinion columns repeated
¢ institutional obituaries™. The ARM regrouped. Reportedly it invited
Ufﬁber of prominent direct electionists to stand for election in its new
N‘a;‘iongél Executive Committee’.  Some republicans complained
Trg'é'tically about the visit of Australians to London in July 2000.

Vgi?iﬁg the ghost of Alfred Deakin, they suggested that Australian

“_i;arewell to the Queen", Sydney Morning Herald, 1 April 2000, at

P Botsman, "Time to Wish our Lilac Queen Well - And Wave her
goodbye", Australian Financial Review, 31 March 2000, at 36.

_Sydney Moming Herald, 24 April 2000, at 6.
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The warmth of the Australian response to the Queen personally
Méféh .2000, so soon after the referendum, appeared to surprise
: \:Australian journalists for she had not visited the country as it
{ebated, and ultimately voted on, its constitutional future. Observers
éportedly "struck by how relaxed and confident the [QJueen locks

> wake of the republican ballot". One is quoted as saying:

"It's like a huge weight has been lifted off her shoulders.
You can tell she's really enjoying herself. A lot of the old
 formality is gone but it's something more than that. A new
'type of confidence. And don't forget she's been doing.this
type of thing for an awfully long time. It's a class act" ",

Even the gay community in Sydney was reported as "coming
. An announcer on Radio Free FM chortled: "Of course we love
[QJueen. ... Frocks, jewellery and Prince William. She's got the lot,
a ngé!“n. Puzzled, a young journalist wrote:

"Less than six months after Australia talked its way

out of the 'inevitable' republic, the country has reattached
«-the apron strings to Buckingham Palace with alarming

r-‘P_Botsman, "Our history should be celebrated at home", Australian
Financial Review, 5 May 2000, at 39.

- Quoting G L Martin, The Eye, 6 April 2000, at 25.
The Eye, 6 April 2000, at 26.
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=d. Like a grand old ocean liner, the [Qjueen remains
.%?e'eq mooredgto the emotional and political life of
hustralia - even though 45% of the popylation have
aiready celebrated her constitutional demise"".

A.' -unnamed republican, at a loss to explain the monarch's
‘asurgent popularity with a phalanx of suburban mums and dads
hg jAustraIian flags reportedly said: "They're just ioopy"B°.

he probably would not have used such a vulgar word, that

uti

A
e

asichanged, including the Crown itself. One day Australians may

fing the monarchical form of the Constitution into line with the

C!?ipperﬁeld, The Eye, 6 April 2000, at 26.
uoted Chipperfield, The Eye, 6 April 2000, at 26.
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"1 1tis

with Prime Minister Chifley's "handy constitutional fiction
ioh that reminds us, if ever revisionists would have it otherwise, of
traiié's indelible, special, legal, cultural and emotional links io the

f_ed:Kingdom, its people and the Crown.

‘Chiﬂey, guoted in Bongiorno, above n 1, at 42.






