4.

OXFORD COMPANION TO THE HIGH COURT OF AUSTRALIA

Reserved judgments:  The opinions or reasons for the judgments, decrees, orders and sentences of the High Court of Australia are commonly described as judgments.  Where reasons are not given in an ex tempore judgment, they are published in pamphlet form in open court on a date of which the parties and the public are given prior notice.


It is a convention of appellate courts, including the High Court of Australia, that if any participating judge wishes to consider his or her reasons, the Court must reserve its decision.  If there is a clear majority for an order, the Court may proceed to pronounce its orders immediately.  It will commonly do this if the orders will result in the provision of urgent relief, such as an entitlement of a prisoner whose conviction and sentence is quashed, to be set at liberty or (if a new trial is ordered) to apply for bail or where an order affects the status of a party or other pending litigation.  Where there is a difference amongst the Justices immediately following the argument of an appeal or application it is usual, but not invariable, to delay pronouncing orders until all reasons have been prepared and circulated, in case the reasons of one Justice might occasion a change of mind of others.


In the High Court of Australia most decisions are reserved.  Once reserved, the case "stands for judgment".  The interval which follows is commonly described in the law reports as "C.A.V." or "cur adv vult".  This is an abbreviation for the Latin curia advisari vult signifying that the Court wishes to consider its decision.  The period that a decision stands reserved will depend upon a number of factors including the number of participating Justices, the differences of view that emerge in the draft opinion, discussions between the Justices designed to explore concurrence in draft reasons or common holdings in separate reasons and agreed orders for the Court.  The delay can be as short as a day or as long as a year.  The typical interval is approximately six months.  It has become shorter in recent years.  Details of the intervals between the hearing and the delivery of judgments are published in the Annual Report of the High Court which must be tabled to the Federal Parliament.


The Justices of the High Court have always had arrangements for discussion amongst themselves of reasons for decision in cases that have been reserved.  In Chief Justice Dixon's time there were reportedly meetings every week during sittings.  In other eras the arrangements have been more informal and meetings more infrequent and irregular.  Since 1998 the Justices have instituted regular meetings to discuss reserved judgments.  Meetings may precede or follow the hearing of argument and, where there is extended argument, may continue during adjournments.  In addition, since 1998 meetings are held, with all Justices participating, in the week immediately following each sitting of the Court.  At the latter meetings, the Justices consider the list of reserved decisions, agree upon priorities for the preparation of reasons and the delivery of judgment, discuss recent cases and sometimes agree on the Justice who will prepare a draft expressing the opinion of the Court, or if there is likely to be dissent, of the majority of the Court.


It is normal practice in the Court for draft opinions, once prepared, to be circulated to all Justices who participated in the hearing of the proceeding with a copy to the Chief Justice's chambers, whether he participated or not.  These arrangements have not always been observed.  Justice Starke's personal relationships with all of the Justices in the 1930s except Justice Dixon broke down so badly that he declined to exchange his draft judgments with them.  He confined communication with them off the Bench to brief notes, usually curt and often offensive.  


High security is attached to the draft opinions of the Justices before they are published.  It is the duty of the Justices' Associates, in cooperation with Court staff, to help in the preparation of pamphlets of reserved judgments for distribution.  Within minutes of the announcement of the order of the court and publication of the reasons in Court, those reasons are available on the Internet.  Before delivery, the Justices sign their opinions, the original copy being deposited in the Court's Registry as the authentic record of the reasons for disposing of the proceedings in terms of the Court's orders.  


Virtually all reserved judgments of the High Court of Australia are reported in legal reports available to the public and the legal profession.  The more important judgments are selected for publication in the authorised reports of the Court, the Commonwealth Law Reports.  Those reports have contained the reasons of the Justices from the commencement of the operation of the Court in October 1903.
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