4.

OXFORD COMPANION TO THE HIGH COURT OF AUSTRALIA

Ex tempore judgments:  Although the word "judgment" is commonly used in Australia to include the reasons given by a judicial officer for his or her decision, formally the judgment comprises the decree or order of the Court determining the rights of the parties.  Some Justices refer to the reasons for the orders which they favour as their "opinion" (a word commonly used in the United States).  In trial and intermediate appellate courts, ex tempore judgments are relatively common.  Few trials in the ordinary sense are now conducted in the High Court of Australia.  It is comparatively rare for ex tempore judgments to be given.  


Ex tempore judgments can occur in particular circumstances:  (1) to dispose of an appeal or application which is considered urgent or straight-forward and upon which each of the participating Justices is prepared to have the reasons stated immediately, orally and in open court;  (2) to dispose of applications for special leave to appeal.  Where such an application is dismissed, the presiding Justice invariably states in brief terms, and usually immediately following the conclusion of argument, the order of the Court and the short reasons for that order.  Since the earliest days, short reasons at least have been given in such cases:  see eg Newcastle Coal Co Ltd v Firemen's Union (1908) 6 CLR 466 at 468.  Occasionally other participating Justice(s) add short oral reasons of their own at this point;  (3) to dispose of matters including directions or applications made pursuant to the High Court Rules.  Such applications are usually heard by a single Justice.  It is normal for immediate reasons to be given stating orally the opinion of the Justice, the orders that are pronounced and the reasons for those orders.  Such reasons are recorded in the transcript of the proceedings.  Because such opinions can sometimes settle disputed questions concerning the practice of the Court or indicate approaches that may be adopted to that practice, many such ex tempore judgments are later published in the law reports.  They are taken directly from the transcript, although they are not usually issued by the Court as a pamphleted judgment.


Occasionally important points of constitutional principle are established by ex tempore judgments.  An illustration of a case in which this occurred is Teori Tau v The Commonwealth (1969) 119 CLR 564.  The report of that decision reveals (at 568-569) that the judgment of the Court was delivered by Barwick CJ after "the Judges left the Bench for a short time to consult".  The correctness of the decision, which relates to the obligation to provide just terms for the compulsory acquisition of property in a Territory, has been questioned by later authority.  See Newcrest Mining (WA) Ltd v The Commonwealth (1997) 190 CLR 513.  At 610 in Newcrest Gummow J referred to the fact that the reasons in Teori Tau were given ex tempore and stated that they contained "neither discussion nor analysis nor, indeed, citation, of previous authority".  

In Hughes and Vale Pty Ltd v Gair (1954) 90 CLR 203, for reasons given ex tempore principally by Dixon CJ, the Court refused to grant an injunction to restrain the presentation to the Governor of Queensland for the Royal Assent of a Bill which had passed the State Parliament.  In The Queen v Richards; Ex parte Browne and Fitzpatrick (1955) 92 CLR 157 involving applicants who had been imprisoned for breach of the privileges of a House of the Parliament, the judgment of a unanimous Court was delivered ex tempore by Dixon CJ.  In Tait v The Queen (1962) 108 CLR 620, for reasons shortly stated by Dixon CJ, the Court adjourned an application for special leave to appeal and ordered that the execution of the prisoner convicted of a capital offence, fixed for the following day, should not be carried out but be stayed pending disposal of the application by the High Court.  In rare cases where what is involved in an appeal is the application of a recently decided constitutional point, the Court, for brief reasons given ex tempore, may grant special leave and allow the appeal instanter without requiring remedies to be pursued in an intermediate appellate court:  see Aston v The Queen (1995) 69 ALJR 776.  Likewise where an obvious injustice has occurred requiring immediate intervention in the case of a prisoner/appellant in custody:  see eg Thornberry v The Queen (1995) 69 ALJR 777.

On rare occasions, when it appears on the papers that an appeal may raise a short point involving the application of settled law, one of the Justices may prepare draft notes which, subject to discussion, elaboration and amendment can be agreed to by all of the Justices participating and then read as the opinion of the Court.  Occasionally, in light of a concession made during argument, it is clear that an appeal can have but one outcome.  In such a case, short reasons will be agreed and pronounced by the presiding Justice as occurred in Markovina v The Queen (1999) 73 ALJR 655.  Special leave which has previously been granted may sometimes be revoked, the Justices proceeding to give immediate ex tempore reasons for favouring, or opposing, that course:  see South-West Forest Defence Foundation Inc v Executive Director, Department of Conservation and Land Management (1998) 72 ALJR 837.  Very occasionally, it may be considered that some point referred to in disposing ex tempore of a special leave application with more extended reasons than ordinarily, is worthy of report in the authorised reports of the Court.  R v Elliott (1996) 185 CLR 250 is an example of this.  However, nowadays, it is rare for matters concluded by ex tempore reasons, to be included in the Commonwealth Law Reports.  


Disposal of appeals and substantive applications by ex tempore reasons is now comparatively rare in the High Court of Australia.  It is now of the nature of an appeal that it has passed through the gateway of special leave.  It therefore generally raises issues of complexity or importance.  It is of the nature of proceedings in the original jurisdiction of the Court (which have not been removed or remitted to another Court pursuant to the Judiciary Act 1903 (Cth), ss 42 or 44) that the issue raised ordinarily involves a constitutional question or some other matter of complexity or importance.  Because such questions are not normally suitable to instantaneous disposal, the giving of ex tempore reasons in them is rare.  If any member of the Court asks that a matter be reserved for the later publication of reasons, by convention, that must be done.  


Sometimes, and particularly in criminal appeals where the appellant is in custody, orders disposing of an appeal will be pronounced but reasons reserved for later publication.  The inclusion of the judgments of the High Court in many published series, and the attention paid to them by courts throughout Australia and beyond, imposes inhibitions upon the disposal of matters by the provision of ex tempore reasons.
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