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RAE ELSE MITCHELL AND THE ESTABLISHMENT OF THE

NEW SOUTH WALES COURT OF APPEAL

The Hon Justice Michael Kirby AC CMG*
ENCOUNTER IN CANBERRA


I saw his name in an unusual place.  It was on the dwindling list of the members of the Order of St Michael and St George in New South Wales and the Australian Capital Territory.  He had been appointed a Companion of the Order (CMG) in 1977.  I was in the last list of Australians appointed to that honour on the recommendation of Prime Minister Malcolm Fraser, just before his lost office in March 1983.  


The list containing Rae Else-Mitchell's name came with a proposal to disband the group.  For fifty years it had gathered on the September Sunday closest to St Michael's Day for a service at St James' Church, Sydney, to imitate the ceremony performed each year at St Paul's Cathedral, London, in the presence of members of the Royal Family.  I was surprised to see his name on the list.  I could not recall that he had ever turned up for the dinner or the church service.  In recent years, at least, he seemed to have had little contact with the legal profession.  His circles did not intersect with the legal circles in which I spent much of my life.  I decided to invite him to the High Court in Canberra.  When I spoke to him on the telephone he said, in a melancholy voice, that he was not well.  "When you get to my age, you are already on the banana skin.  It is not a question of whether you will slip, but when".  I decided to seize the opportunity and immediately invite him to lunch.  He accepted the invitation for the same day.


So it was, on a hot December day in 1999 that Rae Else-Mitchell entered my chambers in Canberra for lunch and a conversation.  He is a tall man.  He had a distinct suntan and his eyes were sharp and clear.  He looked considerably younger than his 85 years; but the record shows that he was born on 20 September 1914, six weeks after the shot at Serajevo that began the Great War.  He seemed disinclined at first to be photographed with the beautiful hills and mountains of the Canberra district as a background.  Ultimately he succumbed to my request.  Like me he loves Canberra and its seasonal beauties.  For more than two decades he has lived in the Capital Territory.  The snap was taken.  We then turned to the serious business of lunch and talk.


I had first known of him when I was a law student at the University of Sydney in the 1950s.  Although Else-Mitchell lectured at the Law School in Australian constitutional law between 1951 and 1958, my lectures in that subject commenced in 1959.  So I just missed out on his instruction.  But he was well known and often seen about the building, a tall man striding purposefully and with enormous apparent energy.  Even in his 85th year, he seemed athletic and energetic.  He was alert and when questions were asked, a direct gaze showed that he was thinking and weighing the words before tendering his answer.  But he was not slow and hesitant.  Far from it.


He retired from the function of lecturer in constitutional law upon his appointment to the Supreme Court of New South Wales
.  That was the way of those times.  A Supreme Court judge was like a bishop - an anointment rather than a job.  He had been admitted to the New South Wales Bar in 1939, the year of my birth.  He took silk in 1955.  His practice had often taken him to the High Court of Australia and the Privy Council in London which, in those days, still heard appeals from Australian courts.  He edited a book of essays on the first fifty years of federation
.  And here we were meeting nearly fifty years later on the eve of the centenary of the Australian Commonwealth.


I never appeared before Mr Justice Else-Mitchell, at least so far as I can remember.  He had a reputation, as a trial judge, as being clever, brusque and sometimes rude to legal practitioners whom he regarded as below par.  I mentioned his reputation to him.  He did not dispute it.  Indeed, he said that he did not apologise for it.  Even at 85, one caught a glimpse of a combative, opinionated, able man who did not bear fools gladly.  On the Supreme Court, from the start, much of his work was in the fields of land law, equity and commercial law, although he was appointed to sit as a common law judge.  So his was not the court into which, in my days of articles of clerkship and early years as a solicitor, I would often wander.  My practice then lay elsewhere
.


My visitor talked about his appointment to the Supreme Court of New South Wales in 1958.  There were only 22 judges then, fewer than half the current number.  The Chief Justice was Sir Kenneth Street, second in a line of three members of the Street family to take the central seat in the Banco Court of New South Wales.  According to my visitor, Sir Kenneth was a man whose attitudes were anchored in the nineteenth century.  He thought that the Supreme Court could be directed in the same way as his father, Sir Philip Street, had done.  The Senior Puisne Judge was Sir William Owen, later a Justice of the High Court.  That was soon after Sir William had served on the Petrov Royal Commission established by the Federal Government to inquire into the suggested Soviet espionage against Australia.  Next in seniority on the Court was Mr Justice David Roper, Chief Judge in Equity until his death on 28 June 1958.  About his appointment there hangs a tale; but more of that anon.  


Else-Mitchell told me that, on his appointment, to fill the vacancy left by Roper's death, he was assigned the chambers formerly occupied by Roper and before him Mr Justice A H Simpson.  They were over in the old Sydney Barracks complex, under a corrugated iron roof:  somewhat primitive by today's standards.  When he was appointed, Else-Mitchell preceded to the Supreme Court bench two silks of greater seniority soon to be appointed:  Mr Justice Bruce Macfarlan and Mr Justice Gordon Wallace.  Macfarlan, it seems, never complained that Else-Mitchell had been his junior in rank at the Bar.  But according to my visitor, Wallace complained endlessly of this perceived breach of protocol.  In effect, Else-Mitchell had jumped over him.  Wallace resented it.  He let it be known every time the judges met together on ceremonial occasions and had to process in the order of their seniority.  My mind conjured up the picture of Else-Mitchell, Macfarlan and Wallace walking to church in their crimson and ermine robes and long horsehair wigs looking for all the world like a benign trio of Santa Clauses.  The tall Else-Mitchell striding youthfully ahead.  The slow and cautious Macfarlan after him.  The small and wily Wallace bringing up the rear, grumbling endlessly at the indignity of having to do so.


I asked Else-Mitchell about Wallace's strengths.  He stared directly at me for fully a minute.  He was so in charge of himself as to refuse the cheap jibe that Wallace had none.  That would have been out of character.  After all, Wallace was soon to leap over Macfarlan, Else-Mitchell and many others.  "He was a fine jury advocate.  He was very persuasive in front of a jury", he said at last.  But then he hastened to suggest Wallace's flaws.  Wallace had led Else-Mitchell in cases before the High Court, including a number concerning the mysteries of section 92 of the Constitution.  "On this, he was hopeless", my visitor said.  "I would cringe at his confusion and inability to put the propositions clearly to the High Court".


I asked him when Wallace had changed his name from Isaacs.  It was in 1940, he said.  Why did he do this?  After all, the Governor-General in the 1930s had been Sir Isaac Isaacs - one of the leaders of the federal movement and longtime Justice and Chief Justice of the High Court.  Was there much anti-Semitism in Australia in those days?  Again Else-Mitchell stared sharply at me.  "Yes there was", he said.  He disliked Wallace intensely.  But he could not tell a lie.  And he was not going to criticise him for irrelevant things or take the bait of extraneous questions.


Else-Mitchell talked about those early days on the Supreme Court of New South Wales.  Things were disrupted somewhat when Dr H V Evatt was appointed Chief Justice on 1 February 1960 in succession to Sir Kenneth Street.  In essence Evatt, once a great lawyer and High Court judge, was given this post to remove him from leadership of the Federal Labor Party.  His appointment was against the wishes of the Labor Attorney-General, Reg Downing.  "He was a fine fellow, Reg", Else-Mitchell said.  Evatt had passed his prime.  He was already suffering from dementia.  He had to be supported by Leslie Herron and Sugerman, the senior judges.  There was an irony in this because of the fierce encounters Evatt had experienced with Owen in the Petrov Royal Commission.  Nowadays, it would be a public scandal to appoint a Chief Justice in mental decline.  But in those more unquestioning days, Evatt's failings were largely hidden from the public, if not from the legal profession who could see them only too clearly.  Else-Mitchell told me of meeting Downing in Macquarie Street following the Cabinet meeting at which Evatt's appointment as Chief Justice was agreed and of how the latter had apologised for the Chief Justice whom the Government had inflicted on the Court for expediency's sake.


In 1962, Mr Justice Herron, the next senior judge after Evatt, approached his colleagues with a suggested solution to their dilemma.  The Government had proposed that Evatt should go to England to investigate law reform.  Else-Mitchell and a number of his colleagues had put forward proposals for improvements in the Rules of the Supreme Court.  Perhaps Evatt could investigate similar reforms in England.  In any case, it would get rid of him from the Court for a time and cases would move more efficiently in his absence.  Tempting as the proposal was, the judges could not agree.  According to Else-Mitchell they told Herron that they would not be parties to the false suggestion that Evatt was capable of investigating anything, let alone detailed issues of law reform.  Else-Mitchell told me that he knew Sir Douglas Miller, Evatt's neurosurgeon.  Miller had told Mary Alice, Evatt's wife, that there was nothing that could be done.  "Sir Douglas, there must be something", she protested.  But there was not.  And the government's plans took their second dishonourable turn.  Evatt was put on the boat to London.  In Fremantle he collapsed.  Soon afterwards his resignation was announced
.  Mr Justice Herron became Chief Justice of New South Wales.  My visitor said that Herron's basic fault was that he wanted to be popular with everybody.  In a judge this estimable human trait can become a serious failing.

THE COURT OF APPEAL


With Evatt gone and Herron in the central seat, the Banco Court continued to follow the tradition which had been observed from colonial times.  In civil and criminal appeals, the trial judges became appellate judges for part of their working year.  They would be called upon generally in accordance with their seniority, the needs of the court, with some attention being paid to their comparative expertise in the areas of the law under consideration in the particular appeal.  Judges who were ascending in seniority, like Else-Mitchell, would normally be called on more frequently than judges newly appointed, like John O'Brien and Simon Isaacs.  

In 1966 Herron, a CMG, was Chief Justice.  John Clancy, also a CMG, was Senior Puisne Judge.  The Labor Government refrained from recommending knighthoods.  The award of this honour had to await a change of government and the election of the Coalition parties who were not adverse to these titles.  Labor would recommend CMGs.  So they did to the senior two judges of the State Supreme Court.  Next after Clancy was Bernard Sugerman.  Then John ("Jock") McClemens, Charles McClelland, Athol Richardson, Russell Brereton, Hugh Maguire, F G Myers, Cyril Walsh (later a Justice of the High Court), Keith Ferguson, Martin Hardie, J K (later Sir Kenneth) Manning, W H ("Barney") Collins.  And then Else-Mitchell, Macfarlan and Wallace, followed by K S (later Sir Kenneth) Jacobs, subsequently also a Justice of the High Court.  In such a list, judges like Brereton, Hardie, Manning, Else-Mitchell and Macfarlan could expect, in the ordinary course of events, to be summoned quite often to the Banco Court.  Their diet of trials would be relieved by assignments to sit in appeals.  To the trial judge with the intellectual vibrancy of Rae Else-Mitchell, this opportunity would have been greatly prized.  At the Bar he had been a leading appellate advocate.  If his mind is sharp at 85, it was razor sharp forty years earlier.  The prospect of a mixture of appellate and trial work was one congenial to a man of Else-Mitchell's background and intellectual interests.  But suddenly things changed.


In 1965, the Labor Government was defeated at the polls.  The government of Robin Askin was elected.  That government had as its Attorney-General, the Hon Kenneth McCaw, a Sydney solicitor.  McCaw, later knighted, had considerable gifts of oratory and a splendid voice.  He was almost totally blind.  This disability gave him a remorseless determination without which he would not have succeeded in the world of State politics.  Leading a new conservative government into office after more than 20 years in the wilderness, the Askin regime came to the treasury benches with many bright ideas. 


One of the proposals in the government's electoral mandate was the establishment of a Court of Appeal for New South Wales.  The idea had previously been spoken of in a desultory way.  But no Australian State had a permanent appellate court.  All of the States followed the rotating tradition to which Else-Mitchell had been appointed.  There were permanent appellate courts in other parts of the British Empire and Commonwealth.  The most notable of these was the English Court of Appeal.  At that time, and for long after, Australian lawyers called it simply "The Court of Appeal" as if the definite article stamped it with a peculiar uniqueness.  But in the Canadian Provinces there were permanent Courts of Appeal.  And also inter-jurisdictional Courts of Appeal in Africa, the Caribbean and elsewhere throughout the dominions and colonies of the Crown.  


A few years earlier, Else-Mitchell told me, he had been impressed by a talk given to an Australian legal convention by a visiting President of the New Zealand Court of Appeal
.  This talk had explained the arguments for establishing permanent appeal courts.  If it could be done successfully in a small jurisdiction like New Zealand, perhaps it was suitable for New South Wales. Watching Else-Mitchell describe this, I could see that he was venturing a candid opinion.  He perceived the intellectual arguments for a permanent appellate court.  But he would have been less than human not to have been concerned about the way in which the establishment of such a court could impinge upon his own professional life and expectations.


Suddenly, the idea mooted in the government's policy speech became a definite proposal.  It soon became clear that Mr Justice Wallace was very close to McCaw.  Now, at last, it seemed, he would be in a position to facilitate the correction of the insult to precedence that had occurred when Else-Mitchell had been appointed to the Supreme Court before him.  In those days there was no alternative stream of appointment to which a judge suffering such a slight could look.  There was no Federal Court.  The only hope of relief would be appointment to the High Court of Australia - always a problematical aspiration.  


The proposal to establish a Court of Appeal and to place it over the appointed judges of the Supreme Court of New South Wales occasioned a bitter debate amongst the members of that Court.  Hugh Maguire then eighth in rank, could possibly see the writing on the wall.  He was mainly a common law judge and would have been fearful of displacement.  Together with some colleagues he prepared a "Memorial" for discussion by the judges.  The Memorial was actually prepared by Sugerman, McClemens and Brereton.  A meeting of the judges was summoned.  Else-Mitchell said that the meeting took place and there was a lot of acrimony in the discussions.  Wallace absented himself from the meeting.  Other newly appointed judges thought to be in favour with the new Government, such as Ken Asprey and John Holmes attended but declined to sign the Memorial.  Holmes, according to my visitor, was in decline even at the time of his appointment.  He had been one of "Evatt's favourites".  At one stage he had enjoyed a large appellate practice before the High Court.  But by 1965 he was a shadow of his former self.  Some of the judges who were later to be appointed to the Court of Appeal (such as Sugerman, Walsh and Jacobs) signed the Memorial, as a matter of principle.  


The source of the judges' objection was the prospect that the creation of a Court of Appeal would alter the order of precedence within the Supreme Court, change judicial arrangements and vary the work assignments of the judges already holding commissions and potentially also their salary relativities.  An order of precedence may seem a trifle to persons outside the judicial circle.  But every judge knows how the commission, given on appointment, states the rank and precedence which the judge takes.  These were days when seniority mattered not only to the dignity and status of the appointee.  They also affected a variety of work which the judge performed and particularly the number of assignments that he was called upon to take in the Full Court.  If work in the Full Court was removed, or at least significantly reduced and given to the permanent Judges of Appeal, to that extent those who had been appointed to their offices earlier would be consigned to what some saw as the unrelieved tedium of trial work.  In 1975 in New South Wales that meant a significant amount of industrial injury and motor car accident cases, mostly before juries, which scarcely taxed the judge's intellect, at least on an ordinary day.


The Memorial was duly presented by the judges to the President of the Legislative Council (the chamber which had been the original legislature of the colony of New South Wales and with which the judges had enjoyed a traditional link), the Premier and the Attorney-General.  The politicians rejected the Memorial.  The legislation to establish the Court of Appeal was pressed forward
.  The first members of the Court were appointed from 1966.  As expected, the Honourable Gordon Wallace became the President.  He leaped over fourteen judges to take the second place in the Supreme Court.  At the time of his appointment the senior judge under the Chief Justice was the Hon Bernard Sugerman.  He was a much respected lawyer and like Else-Mitchell had served as editor of the Australian Law Journal.  He took second place to Wallace.  After him was Mr Justice Charles McLelland, Chief Judge in Equity.  The other Judges of Appeal were Athol Moffitt, Kenneth Jacobs, Kenneth Asprey and J D Holmes.  From that time forward Else-Mitchell retained a close personal link only with Sugerman.  According to him, the supersession in appointments broke Hugh Maguire's heart.  It hastened Russell Brereton's death.  It was a bitter and unhappy time in the Supreme Court of New South Wales.


The Court of Appeal did not displace the Court of Criminal Appeal
, constituted by the Chief Justice from the judges of the Supreme Court.  Else-Mitchell and the senior serving judges continued to receive the summons to sit in criminal appeals.  But Else-Mitchell's expertise was in civil law.  There the summons came no more.  His own decisions were subject to appeal to the Court of Appeal and thus to review by judges whose appointments to judicial office had been much more recent than his own.


There had been but one precedent for the supersession which so seriously affected Else-Mitchell.  It arose with the appointment of Mr Justice Roper to the Supreme Court of New South Wales.  Roper had initially been appointed to the Land and Valuation Court of New South Wales, a court with status similar to that of the Supreme Court but not a part of it.  Subsequently, legislation was enacted which, in effect, deemed Roper's appointment to the Land and Valuation Court to have been an appointment to the Supreme Court
.  A difficulty arose because, in the interim, William Owen had been appointed to the Supreme Court.  Chief Justice Jordan ruled that Owen should take higher precedence in the Supreme Court list.  Perhaps by statute Roper was entitled to it.  Else-Mitchell believed that Roper disagreed with Jordan's ruling;  but it was loyally accepted.  And so it appeared in the list of judges of the Supreme Court of New South Wales at the time of Else-Mitchell's own appointment to that Court.  He contrasted the conduct of Jordan on that occasion with that of Chief Justices Herron and Kerr following the creation of the Court of Appeal in 1965.


After the creation of the Court of Appeal, Else-Mitchell decided to sink himself into the work of the Land and Valuation Court.  In 1962 he had become an additional judge of that court.  It was here that he made many novel contributions to the law of local government, land valuation and what we would now describe as environmental law.  He complained to me that essays written about his judicial work
 had given inadequate attention to this aspect.  He was clearly proud of his work in environmental law.  "Morling (the former Justice Trevor Morling of the Federal Court) or Wilcox (a judge of the Federal Court of Australia) could write about my work in that area"
.


According to Else-Mitchell, following the creation of the Court of Appeal there was very little social or professional interaction between the judges of the Trial Division who had been passed over and the Judges of Appeal.  Wallace in particular was despised by the trial judges.  He was held responsible for the creation of the new Court.  But some of the new judges who had leaped ahead were regarded as not much better.  Taking the place of some of the senior judges of 1965 might, on objective intellectual grounds, have been justified.  But not Else-Mitchell.  He was undoubtedly a man of the liveliest intellect.  All that could have been said against him was that, on occasions, he was gruff and combative, particularly to ill-prepared barristers.  Else-Mitchell spoke in praise of Bruce Macfarlan.  I reminded him of Macfarlan's reputation as being a very slow judge.  He agreed with this;  but suggested that it arose out of Macfarlan's "great thoroughness".  He also spoke in praise of F G Myers.  I reminded him that Myers was often castigated as unpredictable and even treacherous to barristers he disliked.  But Else-Mitchell would have none of this.  He was a very able lawyer.  Perhaps like Else-Mitchell himself, Myers would have reacted favourably to the environment of a collegiate court.  In such a place there are always two colleagues at least to round the edges of a blunt personality and to tame even the most aggressive of judicial spirits.  

AFTER THE COURT OF APPEAL


Else-Mitchell told me that after the Court of Appeal was established he would not go to any ceremony or function in which one of the Judges of Appeal might be present to take precedence over him.  The only occasion at a social function that he had been forced to meet one of the Judges of Appeal in circumstances where he could do nothing about it was at the Sydney Memorial Service on the death of Prime Minister Holt.  He found himself sitting in St Andrew's Cathedral next to J D Holmes.  Apart from accidents of this kind, there was a minimum of social intercourse.  There were no dinners or social functions of the Court.  Herron, he said, gave little leadership on this matter.  When the trial judges protested, Herron did not support them.  He merely answered that "this is the Government's policy.  They want this.  There is nothing we can do about it".  Somewhat reluctantly I thought, Else-Mitchell agreed with me that Herron had correctly read the mood of the government.  It would not be changed.  The people would not care about the feelings of a few prickly judges.  There were no votes in their concerns nor in defence of the fundamental principle which some of them saw at stake
.


Else-Mitchell gave me to believe that personal relations with some of the Judges of Appeal improved a little with time.  Walsh and Jacobs, for example, were not regarded with the same disdain as the newcomers such as Asprey, Holmes and Moffitt.  The appointment of the latter trio had disturbed the equanimity of the Supreme Court.  But more importantly, it had changed the work performed by their judicial colleagues.  It is an old principle, in part enshrined in the case of federal judges in the Australian Constitution
, that once a judge is appointed, conditions of service, salary and benefits are not altered to the judge's disadvantage during appointment.  The foundation of this principle is judicial independence.  Judges should not look with fear or for favour to the Executive Government or the legislature..  Yet this was done and there was little professional and no public objection.  Even thirty five years after these events I could see that the sting of them was still present in Else-Mitchell's heart.  He was left to the rescue of his land and valuation work.  But others were consigned to jury trials in a world of constant tedium.  Effectively, they were demoted.  One gets a feeling that the introduction of the New South Wales Court of Appeal could have been handled with greater sensitivity to the current office-holders.  Perhaps behind this insensitivity lay Wallace's vaunting ambition, his close connection to the politicians in government and his desire to restore his own precedence over those whom he regarded as having earlier displaced him.  As told, this story had the markings of medieval intrigue.  Yet behind it lay the creation of the New South Wales Court of Appeal, now a widely respected appeal court of high professional repute.

I talked of the advantages of a permanent appellate court
.  Else-Mitchell listened.  He could not speak about the situation now.  I told him that all of the Justices of the High Court, except Justice Kenneth Hayne, had at some stage appeared before me in the Court of Appeal.  Once the Court was established and became part of the furniture of the judicature of New South Wales, it is in the nature of judicial and professional life to accept the change.  Institutions have a great role in the law.  Moreover, there can be no doubt that the pressure of work and the quality of judicial performance necessitated the creation of a permanent appellate court for New South Wales.  So successful has been the idea of the New South Wales court that it has been copied in other Australian jurisdictions, federal and State
.  Else-Mitchell would not comment further on the idea itself.  It was the impact of the idea on him and on colleagues whom he knew, admired and still remembered, that he felt keenly.  


We talked of famous people in the law of days gone by.  Of his admiration for Dixon, before whom he had appeared often.  Of his respect for Latham who, he felt, also appreciated him.  He told me of one case returned before the High Court in a misguided claim to recover a payment made to an employee of the Snowy Mountains Hydro-Electric Authority who had left the Authority before due time.  Dr Frank Louat QC challenged the constitutional validity of the Scheme.  From Menzies himself came the direction that the case must be withdrawn.  It fell to Else-Mitchell to announce the withdrawal of the claim to the Full High Court.  Dr Louat had the wind knocked out of his forensic sails.  He did not get the opportunity of bringing down the Snowy Mountains Scheme.  


Else-Mitchell told me that he considered it important to record the histories of institutions.  He has written a history of the early years of the Commonwealth Grants Commission to which he was appointed by the Whitlam Government after his judicial service
.  I reminded him that, in my capacity as Chancellor of Macquarie University, I had insisted upon recording video interviews with him (one-time Deputy Chancellor), Barwick (one-time Chancellor) and other officers of the University about the early days of Macquarie University.  There should be a similar effort to capture the early days of other institutions with which he was associated - including the New South Wales Supreme Court and Court of Appeal.  


Else-Mitchell told me that he had already recorded 40 hours of interviews about his life story for the National Library.  In those tapes will be recorded his encounters with the leading members of the Australian legal profession from before the Second World War to the present time.  There will be the story of his sharp exchanges with Ken McCaw who called upon him after the Court of Appeal dispute to appeal for his help lest his public statements should damage the government.  To this, according to Else-Mitchell, he gave an answer which sounds fairly typical of him:

"Mr Attorney, I am not concerned with the government.  That is your concern.  If I remain in office, I will be here for many years.  You and your government may be gone quite soon".


As events would have it, Rae Else-Mitchell resigned from the Supreme Court of New South Wales in 1974 upon attaining the age of 60 years
.  He still had many years of service ahead of him.  That service included his work in the Grants Commission, for libraries
, for history and for many other good causes
.  Gough Whitlam at one stage informed him that, when the Commonwealth Superior Court was created, he, Else-Mitchell (often an opponent of the idea of federal courts) would be appointed to it.  Perhaps Whitlam also offered him the prospect of the High Court of Australia.  But this was not to be.  Yet Else-Mitchell has had, as he said on departing, at least four careers.  Through all of them this tall, intelligent, determined man strode with confidence and energy.


Rae Else-Mitchell was a remarkable intellect at work in the law.  His major writings and essays were highly influential.  He was not always easy to get on with.  Nor was he necessarily a quester after peace.  But he was a strong minded and highly talented lawyer who contributed greatly to the life of the law in Australia on many fronts.  Thirty-five years on he remembers the pain of the creation of the New South Wales Court of Appeal to which the government of the day did not appoint him.


Upon his retirement as a Judge of the Supreme Court of New South Wales, his successor as editor of the Australian Law Journal voiced the opinion held by many then and since
:

"It must for many people remain to some extent a mystery why he was not appointed as a Judge of Appeal of the New South Wales Court of Appeal or not elevated to the High Court of Australia".
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RAE ELSE MITCHELL AND THE ESTABLISHMENT OF THE

NEW SOUTH WALES COURT OF APPEAL

The Hon Justice Michael Kirby AC CMG

* 	Justice of the High Court of Australia.  Formerly President of the Court of Appeal of the Supreme Court of New South Wales.  


� 	His appointment to the Supreme Court of New South Wales was noted (1958) 32 ALJ 158. Upon his appointment he retired as Editor of the Australian Law Journal, a position he had held, in succession of Bernard Sugerman, since 1946.


� 	R Else-Mitchell (ed) Essays on the Australian Constitution, LBC, (1952) (2nd ed 1961). 


� 	M D Kirby, "Lessons from Life as a Solicitor" (1999) 37, #11 NSW Law Society Jl 62.


� 	K Tennant, Evatt - Policies and Justice (1970), 355.


� 	Mr Justice Gresson, Eleventh Australian Legal Convention [1959] NZLJ 217.


� 	Supreme Court and Circuit Courts Act 1900 (NSW), s 21B (inserted by Act No 12, 1965, s 2).  See now Supreme Court Act 1970 (NSW), s 38.


� 	Criminal Appeal Act 1912 (NSW), s 3.


� 	The story is told in more detail:  R Else-Mitchell, "Mr Justice Roper and the Land Jurisdiction" (1996) 70 ALJ 902 at 905.


� 	G J Samuels, "Else-Mitchell's Contribution to the Law" (1989) 48 Aust Journal of Public Administration 223.


� 	As to his work in land and valuation see (1979) 53 ALJ 52.


� 	cf Centre for the Independence of Judges and Lawyers, Bulletin, No 25-26, Geneva, 1990, The Independence of Judges and Lawyers.  The United Nations Basic Principles on the Independence of the Judiciary lay down limits on changes to judicial arrangements and displacing the jurisdiction of established courts: see arts 5, 11, 13.  See also International Commission of Jurists, Statement on the Judiciary and the Rule of Law (1959) para 6; International Bar Association, Minimum Standards of Judicial Independence (1982), incl art 20(a) "Legislation introducing changes in the terms and conditions of judicial service shall not be applied to judges holding office at the tie of passing the legislation unless the changes improve the terms of service".  Art 20(b) provides: "In case of legislation reorganizing courts, judges serving in these courts shall not be affected, except for their transfer to another court of the same status".  See also Draft Principles on the Independence of the Judiciary ("Siracusa Principles") (1981) art 9 ("Transfer").


� 	Australian Constitution s 72.


� 	M D Kirby, "Permanent Appellate Courts - The New South Wales Court of Appeal Twenty Years On" (1987) 61 ALJ 391; M D Kirby, "Permanent Appellate Courts - The Debate Continues" (1988) 4 Aust Bar Rev 51; (1988) 18 Qld Law Soc Jl 5.


� 	There is a permanent appellate division within the Family Court of Australia and Courts of Appeal within the Supreme Courts of Victoria, Queensland and the Northern Territory.  The creation of a Court of Appeal in Western Australia is presently under study.


� 	R Else-Mitchell, The Establishment and Operations of the Commonwealth Grants Commission 1933-1983 (1983).


� 	His retirement from the Supreme Court of New South Wales coincided with his appointment as Chairman of the Commonwealth Grants Commission with the statutory status and title of a judge of the Supreme Court of the Australian Capital territory.  His appointment was noted with reference to his work as judge of the Land and Valuation Court from 1962 to 1974, as Chairman of the Royal Commission into New South Wales Land Valuation Rating Systems (1965-67) and Chairman of the Commission of Inquiry into Land Tenures (1973-75).  See (1974) 48 ALJ 507 at 508.


� 	On recognition of his work for libraries see (1986) 60 ALJ 420.


� 	On his reappointment to the Commonwealth Grants Commission for a further five years see (1979) 53 ALJ 736.  As to his further reappointment see (1980) 54 ALJ 243.  He was also appointed in 1977 as Chairman of the Legal Aid Commission of the Australian Capital Territory and in 1970 as Chairman of the Commonwealth Legal Aid Commission.


� 	(1974) 48 ALJ 507 at 508.






