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‘RALIANS HAVE A FUTURE IN INTERNATIONAL

.. COMMERCIAL ARBITRATION?

nvof. training for arbitrators and mediators: an essential

means for the resolution of disputes having an

n address at the opening on 27 July 1989 of the Dispute
esolution Centre, Melbourne, sponsored by the Australian
entre:for International Commercial Arbitration” and the Institute




id commercial character. Along with other initiatives

st

%%%e Hgeof -a permanent national dispute resclution centre in

hat is weill known to every lawyer. The disputants




ITIES WHICH THE CENTRE OFFERS

are several reasons why the opening of the new

zesalution Centre in Melbourne is an important event:

& premises offer a venue for a system of dispute resolution
ative to the courts and a place in which, by agreement of
arties, arbitration can be conducted efficiently and

onomically;

rovide facilities in which large scale and often complex
Smmercial disputes can be investigated and resolved more
quickly and economically than the formal court system can

ally offer;

18y offer a resource close to the heart of a major legal centre
-stralia where skilled lawyers of ability, integrity and
er ence offer their services to help the parties and
arbltrétors to cut through the detail of a dispute, sometimes
'ndously complex and to arrive at an award which will

illy put the dispute to rest;

Y .support the very important drive to sell offshore legal

ices in which Australia has significant advantages; and




him:of the opening of the Melbourne facilities, | found that he
a.and not for a holiday. He also sent the message that

ans should get behind this initiative and, for once, rise

urrell, "Williams confident China visit will benefit law firms”,
fian Financial Review, 23 July 1999, 27.

“Australian mediators now in heavyweight division",
Financial Review, 16 July 1999, 28,




parochialism that bemuses foreigners, depresses
nd damages our national effort in a most competitive

such as that of international commercial

- };usinesses and the legal firms which advise them are

onservative in such decisions. They tend to feel more

ies that have an established track record: in Paris.

ondon. New York. And to some extent in Singapore and




écedent. Australia's international mediators and

nce to Australia from the south-Asian mainland. Physical
ncé, is, of course, becoming less important. This Centre
e sf‘ o:seize the opportunities presented by contemporary
‘Iﬁégy. According to one knowledgeable commentator,
hanges in information technology herald substantive changes
society equivalent to the invention of printing by Gutenburg
5" century which paved the way for the Reformation
nd:-the growth of the modern industrial economy. According
this: view, "the present electronic revolution, which makes
n :world-wid.e communication a reality, is gradually
w3

rations"”. This revolution will have large implications for

Nerner, "Introduction to the 7" General Global Arbitration
in [1999] Journal of International Arbitration, 57 at 61,




:hﬁ’blbgically, there is virtually no difference between linking

annot, come to Australia, Australian mediators and
?fors should be foremost (as | believe they are) in

packing their bags and going where the business is.

ther obstacle is this. In so far as courts are concerned, |

believe 'jfhat Australia's courts rightly enjoy a high reputation in




dependence, expertise and efficiency. Yet, as many

&
- Sccustomed to, the honest and professional legal culture of




. problem derives from our history in the field of
mercial arbitration, at least until recently. All too often in
8. pést“ Australian lawyers, and sometimes Australian judges
-"m"et'[mes perhaps | myself) have approached commercial
it}ation as if it were just another court case but one
d.ucted at a disadvantage before a non-judge in a hired
where all the facilities have to be paid for. The approach
Gdurse need not be that of total withdrawal of the courts
m- commercial arbitration. Courts can sometimes play a
upportive role®. Yet, in Australia, until lately, we did not
alivays embrace wholeheartedly the different techniques
eded for mediation and arbitration. Those techniques do
'n‘ot:‘_;always come easily to people trained in the combative
At_r‘r;osphere of adversary trials before Australian courts. That
hy the educative work of the Institute and of the Cenire are
‘important. Mediation and arbitration are not just court
r,o- eedings conducted in a different place. They require

_‘is‘ﬁnct skills, novel approaches, different techniques and a

hrillustration of the turning tide is Ferris v Plaister (1994) 34
NSWLR 474, It has been suggested that Commonwealth of
Australia v Cockatoo Dockyard Pty Ltd (1995) 35 NSWLR 704
was a retrograde step. But it had special features and involved
Australian government party raising public law considerations
cific to Australia.

P:Bernardini, “Arbitral  Justice, Courts and Legislation”, in
International Court of Arbitration Bulletin, Special Supp 1999, 13




ents about international arbitrations, according to an expert,
oncerns the incapacity to correct plainly erroneous fact-
nding or clear legal mistakes; the delivery of "unpredictable
wards" on the basis that arbitrators may to render "equitable”
_wérds ("cut the baby in half") rather than apply the law or
ablished practice; the absence of established precedents
ha._t, allow for accurate predicability; and the fact that
kbitration can itself become protracted and even more
.Xpensive than ordinary court proceedingss. These and other

erceived  difficulties have caused knowledgeable

M .-Boeglin [1999] Journal of international Arbitraﬁon, 62.




1.

-ommehtators to call for the creation of an International
Cisiral Court of Appeal, at least for some of the [argest

riational disputes7. The complexity of international

rmmercial disputes that can arise.
Rere is a final consideration which Australians cannot ignore.

1. brought up in the Confucian, Islamic or Buddhist
hilosophies of most people in the nations to the north whose
_' ercial disputes represent our most natural international
“farket in this field. There was a time when the appearance of
E_iiropean face might have been an advantage in dispute
ib,lhtion. In some parts of the world that may still be true.
:But:in the sophisticated commercial and financial markets of
ia, the days of the colonial decision-maker have long
ssed. In part, this consideration will be diminished in time

y--ethnic, cultural and social changes which reinforce

:__st Australians still wear a European face. Most have not

loltzmann and S Schwebel cited J Werner in [1999] Journal
ftihternational Arbitration 57 at 60,




12.

inal developments that have already occuired.

T e,
s-%‘i;%

adiators must be willing to accept if they hope to break into

never under-estimate the enormous head-start which the
qgli;c',h language gives Australians in a world where English
ninates most international commercial and legal dealings.
We: can learn from the very successful sale of Australia's
cational services in the region. The potential for that

gpo'n is virtually fimitless.




e freedom which the parties enjoy to determine the method

id degree of formality in which their arbitration will be

eir freedom to be represented by lawyers and other

professionals of their choice, regardless of nationality.

Their freedom to have an award expressed in a relevant

currency, not necessarily Australian.

The general freedom to enjoy a very high measure of

cdhﬁdentiality in the conduct and outcome of the arbitration.

Lhe restraint generally observed by Australian courts against
lindue interference in arbitrations, particularly of a commercial

'aracter and between international parties.




ieazioa

14.

ack of nationalistic and parochial approaches to such

personnel for involvement in international commercial

[l by comparison to the economies of many of its

This means that Australians may not be seen as

o:take the lead;, to demonstrate an international outlook;




15.

Pryles and a host of others have accepted those

It sounds a glamorous life. Often it means prolonged

patience and persistence. But such virtues will be

They will bring much work to the new Cenire in

dvan
A




16.

t is brave and bold and ‘worthy of the spirits who

dit.. | trust that it will enjoy the fruits of much disputation






