22.

LIBER AMICORUM FOR GORDON SLYNN

COURT REVIEW IN INTERNATIONAL PERSPECTIVE

THE CHANGING BOUNDARIES OF CRIMINAL LAW

Michael Kirby*
THE OUTER LIMITS OF CRIMINAL LAW


I have known a few sado-machocists.  They seemed perfectly nice people.  Some of them lawyers.  Dressed in their dark suits and engaged in their everyday activities, they are boringly like the rest of us. They have a minority fantasy or fetish which is important to their identity.  Some like to be spanked (a condition occasionally described as an English disease attributed to experiences in boarding schools).  Some like piercing of the body.  Some say that they can only gain sexual pleasure if they suffer the infliction of acute physical pain or if they inflict it on (consenting adult) partners.  This is not my interest.  It is probably not yours.  But if everyone involved in such activities is an adult of full capacity acting in private, consenting to everything that is performed and if the conduct falls short of causing serious and permanent injury, is it any business of the criminal law of a modern state to impose criminal sanctions on the participant?  Should the state enact punishment out of a "paternalistic attitude as to what is good or bad for subjects [with respect to] deliberate injury"
?  If municipal law declares such activities criminal, can international or regional human rights law come to the rescue of those concerned so that they can enjoy, in private, the dignity of being left alone by the state?  So that they may tell the state and their fellow citizens to mind their own business?


Expressed in a mildly provocative way, these are some of the issues which came before the House of Lords in Reg v Brown
 and later before the European Court of Human Rights in Lasky, Jaggard and Brown v United Kingdom
.  In the House of Lords, a majority upheld the convictions of the prisoners, whilst moderating the terms of imprisonment imposed upon them at trial
.  The European Court of Human Rights rejected the appeal. It rejected the argument that this state of the law put the United Kingdom in breach of the European Convention of Human Rights with its guarantee of private life
. The Court held that the state was "unquestionably entitled to undertake [the role] to seek to regulate, through the operation of the criminal law, activities which involve the infliction of physical harm"
. Accordingly, the matter was within the "margin of appreciation" of state legal variation.  In the House of Lords, Lord Slynn of Hadley wrote a powerful dissent.


I take that dissent as the text for this essay in honour of Gordon Slynn.  His decision was, of course, concerned with the meaning of the applicable English legislation
, with the meandering course of the case law, and with the texts of English criminal legal history
 and academic writing
. It was just as one would expect of a highly professional judge in one of the world's most distinguished final appellate courts.  But there are features of his speech, typical of his judicial writing, which make it so influential for the courts of the common law throughout the world.  Gordon Slynn puts the debates in Brown into the context of the earlier assertion of state power which criminalised all kinds of homosexual acts until the Wolfenden report swept that excess away in England
. England’s reforms led to reforms elsewhere throughout the old Empire, including in my own country, Australia.  Lord Slynn drew on case decisions of other Commonwealth jurisdictions so as to approach the definition of English law in a broader international context
.  By reference to earlier English court decisions
 involving heterosexual conduct, he rejected a discriminatory principle
:

"If on the one hand, three men took part the activity would be unlawful … so that there could be no consent to the acts done.  But it would also appear to mean that if these acts were done mutatis mutandis by a man and a woman, or between two men and a woman, or a man and two women, where the activity was entirely heterosexual, consent would prevent there being an offence.  I do not find that this distinction produces an acceptable result".

And he noted (but did not have to decide) the implications of the European Convention on Human Rights, Art 8
:

"All these are essentially matters … to be balanced by the legislature if it is thought necessary to consider the making criminal of sado-machocistic acts per se … It is not for the courts in the interests of "paternalism" … or in order to protect people from themselves, to introduce into existing statutory crimes relating to offences against the person, concepts which do not properly fit there"
.


All of the Law Lords in Brown were at pains to state that their opinions were based on legal and not on moral grounds or mere personal opinion
.  The same themes come through the principal decision of the European Court of Human Rights.  But it is difficult to read the opinions in the House of Lords and those of the European Court without detecting the stimulus which the personal sense of revulsion to the conduct proved occasioned to the judges who upheld the submission that the statute embraced the conduct charged although it had been discovered by police without complaint by anyone at a time when police were investigating something else.  


In the House of Lords, Lord Templeman would not "invent a defence of consent for sado-masochistic encounters which breed and glorify cruelty". He held that "society is entitled and bound to protect itself against a cult of violence
.  Lord Jauncey thought it was "good luck rather than good judgment" which had prevented serious injury, the risk of AIDS, the enticement of the young and other harms completely outside the evidence
.  The actual evidence was that none of the participants who occasioned this Lordly revulsion made complaint, sought medical treatment or suffered any serious or lasting injury whatever.  All of them wanted to do what was done. It was their misfortune to run into a different view of the ambit of criminal law which, in its most extreme expression (by Judge Pettiti in the European Court) held:  "The dangers of unrestrained permissiveness … can lead to debauchery, paedophilia … or the torture of others … The protection of private life means the protection of a person's intimacy and dignity, not the protection of his baseness or the promotion of criminal immoralism"
.


Sexual offending has been on the political agenda of the western world since at least the end of the Second World War.  It has recently been observed that, in the United Kingdom, each decade seems to highlight a particular issue in this connection.  Thus in the 1950s, prostitution loomed large.  In the 1960s, the move towards partial decriminalisation of homosexuality was the big theme.  In the 1970s, there was growing awareness of the prevalence of rape involving women.  In the 1980s, the problems of child sexual abuse attracted attention.  In the 1990s a considerable focus on paedophilia attracted political and legal concern
. Sado-masochism has not, so far, taken off.  However, I hardly think this can be attributed to the House of Lords majority in Brown.

INTERNATIONALISATION OF CRIME


The course of the Brown litigation did not see the vindication of Lord Slynn’s minority opinion. Yet although ultimately unsuccessful for the accused, the case illustrates the way in which, today, the criminal law has to be seen in an international context.  That body of law which expresses the deeply held feelings of citizens, Lordly and unlordly, about conduct that is so antisocial that it warrants penal sanctions is now, increasingly, submitted to the scrutiny of international tribunals and regional tribunals. They examine it by the touchstone of instruments expressing fundamental human rights.


Whereas Mr Brown and his colleagueslost, in Australia, a different development occurred. It may be contrasted with the one just described.  An Australian citizen, Mr Nicholas Toonen, living in the State of Tasmania, complained that Australia was in breach of the International Covenant on Civil and Political Rights (ICCPR) by reason of the provisions of the Criminal Code of Tasmania
.  Australia is a party to the International Covenant although not, of course, to the European Convention on Human Rights which binds the United Kingdom.  Australia is also a party to the First Optional Protocol to the Covenant. This gives persons such as Mr Toonen an entitlement to address a complaint to the Human Rights Committee of the United Nations established under the Covenant.  That body is not a court.  But it is a distinguished group of international legal experts who review such complaints and decide if a breach of the Covenant has been established.  Mr Toonen alleged that the then provisions of the Criminal Code of Tasmania exposed him and his partner, an adult male, to the risk of criminal prosecution in Tasmania for private consensual homosexual conduct.  The Human Rights Committee upheld his complaint
.  


At first, the Tasmanian Parliament was resistant to amendment of the provisions of the Criminal Code.  Accordingly, under the external affairs power, the Australian Federal Parliament enacted the Human Rights (Sexual Conduct) Act 1994
.  That statute provided that "sexual conduct involving only consenting adults acting in private is not to be subject, by or under any law of the Commonwealth, a State or a Territory, to any arbitrary interference with privacy within the meaning of Article 17 of the International Covenant on Civil and Political Rights".  Mr Toonen and his partner commenced proceedings in the High Court of Australia against the State of Tasmania for declarations that, by reason of the federal statute, the provisions of the Tasmanian Criminal Code were inconsistent and to that extent invalid by force of s 109 of the Australian Constitution.  The State's attempt to strike out the writ and to challenge the standing of Mr Toonen and his partner Mr Rodney Croome failed
.  The Tasmanian Parliament promptly enacted legislation repealing the old laws.  It substituted a non-discriminatory provision of the Criminal Code. This treats in identical ways unlawful sexual conduct, including with minors, whether heterosexual or homosexual.  The Toonen case is a singularly vivid illustration of the practical way in which, today, international law can be brought to bear upon domestic law, including in the field of criminal law and in the sensitive area of sexual conduct.


Another way in which this influence may be felt was explained by Justice F G Brennan in Mabo v Queensland [No 2]
.  Writing in that case about the land rights of Aboriginal Australians, Justice Brennan made a point of general application, including for the field of criminal law:

"Whatever the justification advanced in earlier days for refusing to recognise the rights and interests in land of the indigenous inhabitants of settled colonies, an unjust and discriminatory doctrine of that kind can no longer be accepted.  The expectations of the international community accord in this respect with the contemporary values of the Australian people.  The opening up of international remedies to individuals pursuant to Australia's accession to the Optional Protocol to the International Covenant on Civil and Political Rights brings to bear on the common law the powerful influence of the Covenant and the international standards it imports.  The common law does not necessarily conform with international law, but international law is a legitimate and important influence on the development of the common law, especially when international law declares the existence of universal human rights.  A common law doctrine founded on unjust discrimination in the enjoyment of civil and political rights demands reconsideration".


In conformity with this principle, it is increasingly accepted in many countries of the common law that judges, faced with an ambiguity in legislation or with an apparent gap or silence in the applicable judge made law, may, consistently with their judicial duty, construe the ambiguity and fill the gap by reference  to any relevant principle of international human rights law.  Of course, it often happens that there is no ambiguity in the criminal statute.  The common law may be abundantly plain on the issue concerned.  In that event, the duty of a judge is clear.  He or she must apply the law as it is, not as it might be wished that it was.  However, sometimes there are ambiguities and choices.  


An illustration of how the international law of human rights (specifically the International Covenant on Civil and Political Rights) may affect local decision-making in a criminal context can be found in an Australian decision in which I participated:  Young v Registrar, Court of Appeal and Anor [No 3]
. This was a decision of the New South Wales Court of Appeal when I was its President.  It was a case in which a contemnor was committed to prison as the law then provided, by the Court of Appeal.  His trial for contempt was required at that time to take place before a bench of three judges in that Court.  Because of these judicial arrangements, the contemnor had no right of appeal.  He had an entitlement to seek special leave to appeal to the High Court of Australia.  When such special leave was rejected in a hearing lasting a few minutes, the contemnor returned to the Court of Appeal and invoked article 14.5 of the ICCPR.  This provides that "Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by a higher tribunal according to law".  


In the Court of Appeal, Justice Powell regarded the international principle invoked by the prisoner as completely irrelevant.  Justice Handley and I treated it as available for use in the construction of a provision of domestic law.  We both agreed that a person imprisoned for contempt, whether civil or criminal was, "convicted of a crime" within the meaning of Art 14.5 ICCPR .  However, Justice Handley found that the right to apply to the High Court of Australia for special leave to appeal sufficiently satisfied the requirement of the article.  Accordingly, there was no possible clash with local law.  I held that there was a clash but that local law governing the jurisdiction of the Court of Appeal and the appeals from it to the High Court were clear and therefore had to be obeyed.  The case is, I think, an interesting illustration of differing contemporary judicial approaches to the influence of international law, where it is invoked by a party in criminal proceedings.  It seems likely to me that we will see many more cases of this kind.  


Since Young, in the High Court of Australia, I have suggested that Australia's Constitution, as an instrument which speaks not only to the people of Australia who made it but to the international community of which Australia is a part, may similarly be construed in the case of ambiguity so that it will conform to international human rights norms
.  It remains to be seen whether this proposition will be accepted by the Court.  But the simple idea seems irresistible in the long run.  The next century will see the detailed working out of the relationship between the growing body of international law and the domestic law of each jurisdiction.  Particularly since Australia signed the First Optional Protocol to the ICCPR and thereby rendered the compliance of its courts and officials with fundamental rights answerable to the United Nations Human Rights Committee, it seems safe to predict that those courts will treat with increasing seriousness arguments which suggest that a particular construction of the law would bring Australia into conflict with its international obligations.  If another construction is available, courts of the future will ordinarily favour the construction which conforms with international law
.

TRANSBORDER CRIMES


One of the obvious factors that stimulates the influence of international treaties is the growing integration of the world.  Aircraft take us within a day to virtually anywhere on the planet.  Connections by telephone, facsimile, email and the Internet are generally instantaneous.  This integration stimulates the growth of international law and of international institutions.  It encourages a shared concern about the provision of adequate responses to conduct happening anywhere in the world, shown in global media, which is regarded as so contrary to basic human dignity and rights and social concessions as to be criminal.  


Considerations such as these help to explain the establishment of the first international tribunals, including the International Military Tribunals at Nuremburg and Tokyo after the Second World War.  They also help to explain, for example, the recommendations made by the group of experts for Cambodia
.  Their report recommended that the Security Council of the United Nations established an ad hoc international tribunal to try Khmer Rouge officials for crimes against humanity and genocide committed between 1975 and 1979.  That proposal is still under consideration.  The Government of Cambodia appears to have rejected it, opting instead for a national court with international assistance.  But, like the indictment of President Milosevic of Yugoslavia by the International Criminal Tribunal on the Former Yugoslavia and the proceedings against ex-President Pinochet of Chile
, it demonstrates that even heads of state and their collaborators are no longer entirely free from the reach of international criminal law.


Outside developments of this kind, changes in travel and technology increase and alter the opportunities for seriously damaging wrong-doing that affects the person and property of those  in other national jurisdictions.  Such persons call out for effective systems of criminal law and effective law enforcement across national boundaries. 


In particular fields such as those affecting drug law enforcement, overseas corruption of officials and child sex tourism, the legislatures of various countries, including Australia, have begun to respond with statutory reforms
.  We will certainly see more legislation of this kind.  Yet it remains local jurisdiction invoked in a traditional way against persons within the reach of the jurisdiction concerned.


This is an area where the traditional requirement of locality in criminal law presents particular difficulties.  An example often cited concerns the way in which interactive technology impinges upon traditional notions of domestic sovereignty.  A Norwegian social researcher published findings about NATO defence arrangements.  These were contained in documents, publication of which was restricted under Norwegian law.  The researcher was convicted of espionage in Norway.  However, the documents had been retrieved, on line, pursuant to the Freedom of Information Act of the United States of America.
  The Spycatcher litigation similarly illustrated the way in which, information, once published somewhere and available in one jurisdiction, cannot easily be re-contained by the operation of laws and court orders
.  I do not doubt that like difficulties may arise in attempts by legislation to police erotic material on the Internet.  Indeed the Australian Federal Minister has conceded as much
.


Modern information technology presents acute problems for private international law.  Whose legal regime is to apply to the criminal wrongs that arise from diffuse international components of information technology transactions?  Where an electronic message is generated in country A, switched in countries B and C, transits countries E, F, G and H, is processed in countries I and J, stored in country K and involves damage in yet other countries, it is clear that present rules for the choice of law and for the resolution of conflicts of law, including in respect of anti-social harm, are inadequate
.  The problems in this regard which already existed a few years ago have become much more acute with the rapid expansion and universal reach of the Internet. 


There is an urgent need to reform criminal law and police cooperation to respond adequately to this new dimension of crime.  This is particularly so where what is involved goes beyond old fashioned couriers physically crossing borders carrying illegal goods
 and where instantaneous technology is utilised in the service of anti-social objectives.

HUMAN GENOME AND CULPABILITY


Information technology has other consequences for criminal law. For example, that technology has provided the means of sequencing the human genome.  The Human Genome Project, aims to understand the function of the approximately 100,000 human genes.  These genes dictate physical characteristics and the presence and likely development of inherited illnesses and disorders.  It also seems likely that, at least to some extent, genes will be discovered which will help to explain patterns of behaviour relevant both to crime and punishment. That inborn "defects" (genetic "errors" if you like) may pre-dispose certain people to act in ways unacceptable to society (and hence to its criminal laws) seems clear enough.  But how the law should deal with this problem remains as uncertain today as it was in Lombroso's time
.


Criminal law has long recognised the relevance of genetic disorders which affect the mental processes of the accused.  Similarly, the predisposition of males to commit more violent acts than are conventionally performed by females, is something recognised by every criminal system.  But whereas a genetic disorder affecting the capacity of the subject to reason and to perceive the wrongness of his or her conduct may be taken as relevant to criminal culpability, no court would entertain as an excuse the simple plea that the accused was a male victim of his genes
.


Scholars in the field of criminal law are now beginning to consider the possible impact on the basic hypothesis upon which criminal law and punishment are built of the discovery of genes which influence behaviour
.  Different people may respond differently to specific situations, a matter brought to light by cases involving the so-called homosexual advance "defence" of provocation
 and battered women syndrome
.  But what would be the relevance to our criminal process if evidence were offered (or for that matter were admissible) that particular conduct in the case of a particular accused was nothing more than the acting out by the accused of a predisposition to antisocial behaviour that could be traced ultimately to an extremely strong genetic propensity?


As more knowledge is obtained from the global study of genetics it may become more difficult to hold to the present line.  Already there is a certain illogicality in permitting evidence to be received that is relevant to insanity but rejecting such evidence where it is said to be relevant to lesser behavioural explanations
.  At the least, it seems likely that genetic evidence will increasingly be  received as relevant to punishment.  It is important that lawyers generally, and criminal lawyers in particular, should keep themselves informed about the rapid developments of genetic science.  Science and not judicial feelings of revulsion will play the most important role in the shaping of the criminal law, and its procedures, in the future.

CONCLUSIONS


The need for regular reconsideration of the ambit and reach of the criminal law is demonstrated by the excesses and errors of the past.  Not only of the ancient past when "witches" were burned, adulterers were stoned and men were hanged in large numbers for what we now see as adult, private, consensual sexual conduct.  Also, the recent past, where indignation rather than restraint ruled the outcome of an effective extension of English criminal law to adult sexual conduct in private about which no one concerned made the slightest complaint.  


This is not all.  The role of the law in relation to many drug offences (offences sometimes required of municipal legislators by international treaties to which they have become parties) may sometimes constitute excessive interference in private conduct grounded ultimately in a "paternalistic" view of the functions of the state to protect people from themselves as well as an over-reaction to the desire to deter them from harming others.  As important as the principles involved may be, the growing realisation of the ineffectiveness of many of the present strategies and the costs and disadvantages of current laws against drugs of addiction has encouraged the search for solutions no less ineffective in harm minimisation but less offensive to basic principle.


As Lord Slynn pointed out in Brown
 the outer boundary of the reach of criminal law is controversial:  
"In the end it is a matter of policy.  It is a matter of policy in an area where social and moral forces are extremely important and where attitudes can change".


In a time of rapid social, economic and legal change in every country of the common law, a time of the growing importance of international and regional law and a time of the all pervasive impact of universal science and technology, we have been fortunate, in our jurisdictions, to have the decisions of judges like Gordon Slynn.  He perceives the difficulties. He expresses the proper limits of criminal law. He knows the past. He has seen the future boundaries.  And in my view he has rarely been wrong. 
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