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FOREWORD

The Hon Justice Michael Kirby AC CMG*
This is a book about change.  Change in the law affecting banking, finance and credit transactions.  Change in the technology by which such transactions are done.  Change in the international and regional environment in which such transactions must be viewed.  Change in the way these subjects are taught both to lawyers and to the financial operatives who will help run the increasingly integrated global economy.

This collection of essays commemorates twenty-five years of the teaching of banking law at Monash University in the pioneering work of Professor David Allan, AM, formerly Dean of the law school at that university and renowned teacher of law.  In his fifty year overview of banking practice and the law, David Allan cites an unnamed and unlamented professor at the University of Oxford.  When asked to be put in touch with commercial lawyers at that university, he was given the dusty reply:  “we don’t teach anything so plebeian at Oxford!”.  Nor were these topics taught, as such, in Australian law schools of that time.  The defenders of the old approach would say that it was enough for law teachers to drum into the heads of the next generation some general principles of “mercantile law”.  The detailed regulation of banking, finance and credit law could be left to their own time in the future.

This approach was not convincing to David Allan and a number of intrepid colleagues who set about the task of introducing specialised instruction in these topics in post-graduate and under-graduate law courses.  As, in the past thirty or forty years, the economy gradually assumed the central place in political dialogue, so in Australia’s law schools the study of the law as it impacts on the economy became central to the curriculum.  Plebeian it may be when seen from the lofty hights of jurisprudential theory.  But these are the vital topics that put bread and butter and even jam on the table for most of us.  And, as this book illustrates, the subjects of banking, finance and credit law present an endless variety of fascinating problems and controversies, worthy of the finest legal intellects.

Much of the fascination is provided by the escalating impact of new technology upon the way banking, financial and credit transactions are effected in today’s world.  Alan Tyree (ch 13) described with a few telling statistics, the shift in Australian transactions from paper cheques to EFTPOS.  Whereas in 1980, 86% of all non-cash settlements were made by cheque, by 1997 this figure had dropped to 42%.  And despite this, the number of cheques written in Australia has remained remarkably steady, about 4 million a day.  This gives an indication of how, in a fairly stable population base, the massive growth of electronic funds transfers has revolutionised the economy and the world of credit.  David Allan (ch 15) picks up this theme.  He describes the process of globalisation and the impact of cyberspace on the very concept of credit.

But this is a book of essays that reaches down into the engine room of credit transactions.  Take, for example, the very interesting chapter by John Mosley (ch 6).  By contrasting the smooth achievement of the Melbourne City Link Project with the troubled history of Bangkok’s elevated road and train system, this author demonstrates in a vivid way how vital it is to have political, bureaucratic and institutional support for major developments of infrastructure.  But that support will easily crumble away unless it is sustained by modern laws, impartial courts and uncorrupted judges.  This was a point made recently by Chief Justice Spigelman at the celebration of the 175th anniversary of the establishment of the Supreme Court of New South Wales.  Without a strong legal base and integrity in the legal system, the market economy will never reach its true potential.  And for the market economy, the subjects of every chapter of this book are vital, practical and timely.

David Allan perceived, early in his life as a law teacher, the vital importance of the processes of regionalisation and globalisation which were to revolutionise the very concept of law and jurisdiction.  He took a keen interest, and participated, in the establishment of the Asian Development Bank.  From the law school of Western Australia he sent one of his best students, David Malcolm, now Chief Justice of that State.  Running through several chapters of this book is the message of the inadequacy of purely local jurisdiction to deal with the legal problems presented by integrated financial transactions having a regional and global dimension.  Ross Buckley’s essay (ch 5) collects six lessons for banking regulators from the Asian economic crisis.  But it is impossible to read even the chapters on a detailed Australia regulation without appreciating the way in which this is, in turn, responding to the international legal environment in which it must here operate.  It may be true that criminal law can still live in its own jurisdiction, although even here international human rights are now having their impact.  It may be true that divorce law can be confined to local morēs, although here too ideas take fire, such as the Swedish notion that fault should be replaced by irretrievable breakdown.  But there is no way that the law on banking, finance and credit can now be confined to purely local approaches.  The transaction with the corner shop may be local.  But increasingly the credit card, telecommunications and fast travel take us all into global regulation.  One of the deep questions left by a reading of this book is whether the international institutions are moving quickly enough to provide the principles to serve effectively the global and regional economies that now exist.  Pippa Read’s closing essay on uniform law for international loans (ch 17) points to the importance of this topic.  But so do several chapters.

Another deep question is whether Australia’s statute law and judge-made law can keep pace with the rapid environment of change described in every contribution to this book.  Woven through a number of the early chapters by Justice Giles (ch 2), Justice Perry (ch 3) and Justice Charles (ch 4) are stories of the way in which court decisions have required the adaptation of old principles of law and equity to a wholly new social, economic and financial environment.  The case of Garcia v National Australia Bank presents a kind of Leitmotiv that recurs in several chapters.  Legal principle involving married women is unchanged although the social, financial and economic circumstances have altered beyond recognition.  The impact of Federal legislation, replacing that of the States, is described by many of the writers, including Professor Cavanagh (ch 7).  The invention of new techniques of debt financing (described by Margaret Young, ch 10) and completely new sources of loan collateral, such as web addresses (explained by Jacqueline Lipton, ch 14) show how important it is for the lawyer in this field to keep up-to-date with new ideas.  And, if possible, to invent a few on the way.  

But behind many of the contributions are the age-old question that will never go away in any legal treatment of banking, finance and credit.  How is the legal obligation to the creditor to be reconciled with the provision of legal relief to particular debtors?  To consumer debtors?  To vulnerable debtors in unconscionable transactions?  To that special category of presumed vulnerability - the married woman?  When the protection goes too far, and diminishes the legitimate expectations of creditors, it might let particular debtors off the hook.  But if it happens to offer the result may be the unexpected freezing of the economic assets of particular groups which will not be accepted as safe credit risks.  Multiplied by too many instances, and international credit may lose confidence and like quicksilver seek out other more reliable and predictable places for investment.  It is the new technology and the global and regional markets that present special challenges in this area of law.  In the past, lawyers have been uncomfortable with technology.  Their minds have been focussed on their own jurisdiction.  Banking, finance and credit summon lawyers to the new millennium where technology will reign and where jurisdiction will increasingly be universal.

That is the special value of this book of essays.  Firmly grounded in present law it beckons us to an exciting future.  It is a long way from the dismissive assertion that these were plebeian topics, unworthy of legal study.  David Allan deserved this intellectual tribute.  Wickrema Weerasooria and his colleagues deserve approbation for packing so much information into the covers of one book.
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