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This book is about an intensely practical problem.  How does one ascertain whether a duty of care exists in law between one person and another?  Every law student knows that the three elements which must be proved to establish a claim in negligence are duty of care, breach and consequential damage.  Absent the duty of care, the case will not get off the ground.


Lawyers love certainty.  It is good for business.  It is what clients expect.  It saves a lawyer leading a client down the litigious garden path.  If a lawyer advises that a duty of care exists but later (perhaps much later) a court holds to the contrary, a great deal of anguish will be caused.  Huge costs may have been run up.  The lawyer may even be on the receiving end of legal process for giving negligent advice.  In such an action, there will be absolutely no doubt that a duty of care exists as between the lawyer and the client.


In search of certainty, the common law loves categories.  So it was that before the famous words of Lord Atkin were spoken in Donoghue v Stevenson
, judges and other lawyers would just have to look up the books to see if an established category existed to sustain the existence of a duty of care.  Theoretically, the common law could have persisted with this approach.  There are still many judges who favour the "incremental" recognition of new categories.  They resist as unprofitable the attempt of conceptualists who seek to draw out of existing categories the unifying threads which will permit a consistent methodology or approach.


Fortunately for distracted lawyers working away in their offices and chambers ninety percent and more of cases framed in negligence fall into well established categories where there will be no dispute about the existence of the duty of care.  The relationship of employer and employee.  The relationship of driver of a motor vehicle and a passenger or clearly visible pedestrian.  In such cases, the controversies of this book can be ignored.  If the case is not settled, lawyer and client can march confidently into the courtroom, knowing that no one will deny the duty of care.  The battles will then lie elsewhere.


One of the simplest and most categorical rules which the common law long followed, denied the existence of a duty of care to an individual suffering purely economic loss whose person or property were not themselves damaged.  This rule afforded the legal profession one of those clear principles that it likes.  But it led to results considered so unjust that judges began to invent "exceptions".  Eventually the rule fell on the sword of another important decision of the House of Lords in Hedley Byrne and Co Ltd v Heller and Partners Ltd
.  Their Lordships decided that a duty of care could arise out of negligent advice upon which it was foreseeable that the plaintiff might rely.  Although no immediate damage to the person or property of the plaintiffs was done and although the damage occasioned was purely economic, a duty of care could exist.  After Hedley Byrne, the old rule began to crumble.  


In Donoghue v Stevenson Lord Atkin, himself originally a Queenslander like Dr Katter, stated his famous proposition and asked the question which still reverberates
.  It is the subject of this book:

"You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour.  Who, then, in law, is my neighbour?  The answer seems to be - persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question".


Dr Katter demonstrates (in Ch 3) how Lord Atkin was moving towards such a general principle for more than a decade before he gave it expression.  So were great judges in the United States, like Justice Cardozo
.  Why did Atkin's words have such a big impact?  In part, it was because they coincided with the growth of the factory economy in which many workers would be injured and with the advent of motor cars which would give rise to many legal proceedings.  In part, it was because of the power of Atkin's pen and his appeal to a notion of basic morality with resonances from the Bible.  But in part, it was also because the lawyer's mind is ultimately driven to a search for a unifying concept.  Explanations which endeavour to hide the real reasons for the imposition of a legal duty of care in adjectival descriptions of the relationship of the parties as "special" are ultimately unsatisfying.  So have proved the later attempts by judges to elevate successively "foreseeability", "proximity" and "reliance" as universal identifiers of the existence of a duty of care.


It is in this context that Dr Katter's book ultimately concludes in favour of an approach or methodology somewhat similar to that which I proposed in Pyrenees Shire Council v Day
, borrowing from an earlier holding in the House of Lords in Caparo Industries Plc v Dickman
.  

A foreword is not the place to extend the argument about the merits and defects of the competing approaches.  But I am not so far away from the little office in which I practised as a solicitor for seven years, or from my chambers at the Bar a quarter century ago, to have forgotten the need which is urgently felt to have clear guidance on the recurring question:  Is there a duty of care in this case?  It is now too late to return to the pre-Atkin categories or to revive the pre-Hedley Byrne exclusions.  But it is not too late to afford practitioners and busy trial judges an approach and a checklist of considerations.  If the checklist is to go beyond tautological generalities, it must provide rational steps on the path of legal reasoning that will answer Lord Atkin's question.  If those rational steps necessitate a frank consideration by the decision-maker of legal policy and principle, examined by reference to past cases thought to be analogous, that is what judges and lawyers must do.  Dr Katter demonstrates powerfully that all of the past attempts to provide simplistic answers and to disguise the policy choices in expanded notions of "foreseeability" and "proximity"  and "reliance" impose on those words a greater burden than they can reasonably bear.  Policy's role must be accepted.


So this is a very practical and important book about an intensely practical and important subject.  As the lawyer or judge puzzles away at the question in a particular case, this book may not yield the indisputable answers.  But it will at least direct the questioner to the approach which, once adopted, will point accurately to the result.  More cannot be asked.
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