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Australia is a common law federation.  Its Constitution
, originally enacted as an annex to a statute of the Parliament of the United Kingdom, was profoundly affected - so far as the judiciary was concerned - by the model presented to the framers by the Constitution of the United States of America
.  The federal polity is called the Commonwealth, a word with links in the English language to Cromwell the adversary of King Charles I of England and American revolutionaries Queen Victoria was said to have initially objected to the word.  The colonists were insistent;  Commonwealth it became.  The sub-national regions of the Commonwealth are the States of Australia.  There are also Territories, both internal
 and external
 in respect of which, under the Constitution, the federal Parliament enjoys plenary law-making power.  In the internal territories, and the territory of Norfolk Island, a high measure of self-government has been granted by federal legislation.  The people in those territories elect their own democratic legislatures which have power to enact legislation on most matters.


When the Commonwealth of Australia was established in 1901 there were already courts operating in each of the colonies which united in the federation.  They became the State courts.  Generally speaking, there were three tiers:  the Supreme Court of the State, a District or County Court and Magistrate's Courts (commonly now called Local Courts or Courts of Petty Sessions).  The Constitution provided for the creation of what it called a "federal Supreme Court" to be known as the High Court of Australia
.  It permitted the Australian federal Parliament to create other federal courts
.  The one important point of departure from the United States model for the Judicature was a provision by which federal legislation could vest federal jurisdiction in State courts.  For the better part of the century, until the late 1970s, federal courts were few in Australia.  Save for the High Court of Australia, their jurisdiction was narrow.  But then the Federal Parliament created the Family Court of Australia
 and the Federal Court of Australia
 to exercise federal jurisdiction in specialised federal matters of national concern.  Since that time, the work of the federal courts has grown exponentially, generally at the expense of the State courts.

APPELLATE COURTS


At the time of Australian federation in 1901, appeals lay from decisions of the State Supreme Courts and of the High Court of Australia to the Judicial Committee of the Privy Council in London.  An important exception was provided in the case of certain constitutional questions which could not be appealed to the Privy Council
.  This system persisted for more than seventy years.  It was finally terminated in 1986 by enactments passed concurrently by the Australian Federal and State Parliaments and by the United Kingdom Parliament
.  After that year, the High Court of Australia became in all matters, in constitutional as well as general legal appeals, the final appellate court of the nation.  Its character is stamped by the fact that it is a court of general legal jurisdiction as well as an ultimate constitutional court.  This, and the absence from the Australian Constitution of a general bill of rights, has meant that the Court has tended to be quite legalistic and technical in its reasoning and generally relatively restrained in its development of legal and constitutional doctrine.


The High Court of Australia has an original jurisdiction under the Constitution, with many provisions modelled on those in Art III of the United States Constitution.  Except for the constitutional writs, which permit constitutional questions to be brought directly to the High Court, the original jurisdiction has declined with the growth of federal courts.  However, the Court's appellate jurisdiction expanded greatly mid-century, to such an extent that a break was needed if the Court is to be able to cope.  That break was provided in 1976 by an amendment to the Judiciary Act 1903 (Cth)
 requiring that, in civil and criminal appeals, special leave of the High Court is needed before an appeal may be heard.  The consequence of this provision is that a gateway exists through which an applicant has to pass if a full appeal is to be heard.  That gateway is controlled by the Justices of the High Court, seven in number.  


Applications for special leave to appeal are rarely dealt with on the papers.  Ordinarily, they are grouped for hearing of about twelve matters on "special leave days".  Commonly two Justices sit to decide whether to grant or refuse special leave.  Sometimes three Justices will sit, particularly if the case is important or the result of the application appears problematic.  Generally, of twelve applications, one or two will be granted special leave in one day.  Interestingly, many of these applications are heard by video-link.  The Justices ordinarily sit at the seat of the Court in Canberra, Australia's federal capital.  The lawyers (and their clients) turn up at a courtroom in the capital city of one of the outlying States or the capital of the Northern Territory of Australia (Darwin).  Parties are normally represented by barristers briefed by solicitors.  Solicitors can and do appear without counsel.  So do litigants in person.  Depending on the legal tradition of the jurisdiction concerned, barristers ordinarily wear traditional legal dress of robes and wig.  The Justices of the High Court of Australia discarded wigs in 1986.  They wear a simple black robe which appears not unfamiliar to United States visitors.  


In special leave applications the parties are each allotted 20 minutes to advance their case.  After 17 minutes they face a yellow light.  The red light shines after 20 minutes and they must stop.  Often their opponents are not called upon if the case is clearly one in which special leave should be refused.  If the respondent is called on, the applicant has 5 minutes to reply.  The imposition of time limits adds great stress to the work of advocates.  But the days are also intensive for the Justices who, sitting in different combinations, must keep in mind the detailed issues of complex cases which have already been through one appellate court, State, federal or Territory.  Short reasons are given by the High Court for refusals of special leave.  Cases granted special leave are assigned to the general hearing list of the High Court.  Australian judges and advocates are generally resistant to the determination of proceedings on paper alone or in private.  One unexpected phenomenon of video-links is that it tends to abbreviate oral submissions when compared with the time ordinarily taken by advocates who turn up in the flesh.


There is no similar strict time limit, nor flashing lights, for cases assigned to the appellate list of the High Court of Australia.  Nor in cases within the original jurisdiction of the High Court
.  However, in large cases the matter will often first be called over before a single Justice to fix a timetable for written submissions (which are ordinarily substantial) and for the presentation of oral argument.  


The majority of appeals to the High Court of Australia are heard by a bench of five Justices.  Commonly the hearing of appeals involving general legal points is concluded within a day.  Appeals or original proceedings involving questions arising under the Constitution may take a longer time, because very important questions of general law are raised such as those concerned with native title in Australia
.  


There are three courtrooms in the High Court building in Canberra:  a modern building which signalled the shift of the seat of the Court to the nation's capital in 1980.  The No 1 courtroom is ordinarily reserved for cases in which the seven Justices sit, as they invariably do where the Constitution is involved or when some other general legal principle of importance is raised.  The No 2 courtroom accommodates five Justices and is the ordinary working courtroom of the Court.  There is also a courtroom for a single Justice to deal with practice matters.

DECISION MAKING

For nearly thirteen years before my appointment as a Justice of the High Court of Australia in 1996, I served as President of the Court of Appeal of the Supreme Court of New South Wales.  This is the largest and busiest of the permanent appellate courts of Australia.  There are eleven permanent appellate judges in that Court.  They carry an extremely heavy workload.  Whereas in an average year a single Justice of the High Court will sign about 80 to 90 opinions, in my last year as President of the Court of Appeal, I signed nearly 400 - many being revisions of reasons earlier delivered ex tempore in court, immediately after the conclusion of oral argument.  Working in the Court of Appeal involved different pressures for judges and advocates from those experienced in the ultimate court of Australia.  In the High Court, the size of the case flow is reduced but, of their nature, most matters are complex and important.  However, the skills required of advocates are substantially the same in both courts.  The daily work of the judges is not markedly different.


Necessarily, in an ultimate court, there is marginally less attention to past precedent, especially of courts other than the High Court of Australia itself.  Precedent is the way in which judges respond to new problems in common law countries.  They draw, by analogy and principle, upon statements of earlier judges dealing with similar cases.  Furthermore, in an ultimate court, there tends to be more attention to issues of legal policy and legal principle in the High Court of Australia.  Rules of general law laid down by the Court must operate throughout the nation.  They can only be amended by Parliament or by the Court itself and, if involving a constitutional question, can only be changed by the Court itself or by the Federal Parliament with the approval of a referendum of the electors of Australia, carried out in accordance with the Constitution
.


Necessarily, a Justice of the High Court of Australia gains a perspective of the legal profession all over Australia.  Commonly, the lawyers for the parties travel to Canberra to present their arguments in appeals.  This experience is enhanced by the continuance of a tradition, which dates back to the days before the Court building in Canberra was opened, whereby the Court conducts a circuit to some of the outlying States for sittings, each of one week each year.  In the New South Wales Court of Appeal, the advocates were usually of the State Bar, although sometimes interstate advocates would appear.  The basic requirements of advocacy are common to every appellate court.  There is no jury.  Yet persuasion is still important.  There are no witnesses and the judges must work from transcript and pre-read written argument.  Yet the advocate must bring the case to life.  If possible, in order to win the appeal, he or she must show the merits (even if only the legal merits) of the case.  

THE PROUDEST BOAST


The life of a judge in Australia - whether in a trial or appellate court - is one of relentless work under constant pressure of caseloads and ever changing laws.  But the best thing to say about our judiciary is that it is completely independent of government or vested interests.  It is also uncorrupted.  The proudest boast I can make of my 25 years as an Australian judge is that, never in that time has anyone from government, politics, commerce or anywhere else tried improperly to influence my decisions.  This is a proud boast.  But it is one which the judiciary of Australia is determined to maintain and to help other countries, like Vietnam, which are interested to learn from us.
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� 	Commonwealth of Australia Constitution Act 1900 (UK) (63 and 64 Victoria Ch 12).


� 	Sir Owen Dixon, Chief Justice of Australia (1952-64) observed that the framers of the Australian Constitution "could not escape" from the fascination of the US model.  cf The Queen v Kirby;  Ex parte Boilermakers' Society of Australia (956) 94 CLR 254 at 279.


� 	The Northern Territory of Australia and the Australian Capital Territory.


� 	These include many island territories scattered around continental Australia.  The Norfolk Island Territory enjoys self-government.  The other Territories include Christmas Island, the Jervis Bay Territory and the Australian Antarctic Territory.


� 	Australian Constitution, s 71.


� 	Australian Constitution, ss 71, 72 and 73.


� 	Family Law Act 1974 (Aust).


� 	Federal Court of Australia Act 1976 (Aust).


� 	Australian Constitution, s 74.


� 	Australia Acts 1986 (Aust, UK and States).


� 	Judiciary Act 1903 (Cth), s 35(2) (inserted 1976).


� 	Under the Australian Constitution, s 75(v) constitutional writs are available against officers of the Commonwealth in cases of alleged unconstitutionality or other illegality.


� 	Mabo v Queensland [No 2] (1992) 175 CLR 1;  Wik Peoples v Queensland (1996) 187 CLR 1.


� 	Australian Constitution, s 128.  This provision requires that a proposal to amend the Constitution must secure a majority vote of all the electors of the Commonwealth as well as a majority vote of the electors in a majority of the States.






