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COLLECTED SPEECHES OF SJUSTICE P N BHAGWATI

P N BHAGWATI - AN AUSTRALIAN APPRECIATION

The Hon Justice Michael Kirby AC CMG
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noticed at once his sharp intelligence, incisive voice, boundless

energy and intellectual curiosity. . _ -

| told him of the case which had just been argued before the
Court of Appeal. It concerned the question whether, by ~H:,m common
law in >cm.qm=m_ an official, acting under legislative power, was
obliged to provide reasons for a decision adverse to the interests of
an individual. The Australian courts had held that a Ea._omw_ officer
was obliged to provide reasons for an adverse decision'. However,
the obligations of administrators were much less certain. In England
(from which Australia’s ooaao:,ﬁméam%m& Lord Um:.:m:m MR, like
Justice Bhagwati, a champion of reform, .:ma concluded that,
sometimes, administrators were s0 oc_aman. But the majority judicial
opinion in that country suggested that there was no such obligation,
unless Parliament specificaily provided it®. The position had been
complicated in Australia by the passage of Federal legislation,

affording persons affected by adverse decisions of Federal

Pattitt v Dunkiey [1971] 1 NSWLR 376 at 388.

Breen v Amalgamated Engineering Union [1971] 2 QB 175 (CA)
at 190-191.

mm% v Gaming Board; Ex mmam Benaim [1970] 2 QB 417 at 430-
5

431, Payne v Lord Harris [1971] 1 WLR 754 at 764-765.
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"In. Siemens Bhagwati J said that the rule requirin

reasons to be given was ‘like the principie of audi
alteram partem, a basic principle of natural justice. ({at
1788). The role of ‘natural justice’ in administrative law
as an important principle intended to “invest law with
fairness and to secure justice. It was stressed by
Bhagwati J in Maneka Gandhi (at 625). Calling on-the
language of Lord Morris of Borth-y-Gest in Wiseman v
Borneman {1971] AC 297 at 309, Bhagwati J mcmmwmﬁm.a
that the ’soul of justice is fair play in action’ and that is
why it has received the widest definition throughout the
democratic world. In that case the Supreme Court of
India heid that the Passport Authority was obliged to
mcnu_g\ reasons for impounding the passport of
Mrs Maneka Gandhi. The case is complicated by the
reference to the Indian Constitution and various
statutory provisions. However, the basis for the
obligation to provide reasons would appear to have
been expressed to lie in the duties of or akin to those
imposed in this country by the rules of natural justice”.

Alas, when the majority decision in favour of the right to
reasons of the Court to Appeal was taken om appeal to-the High
Court of Australia, that Court unanimously reversed our decision®.
Giving the leading judgment, the Chief Justice of Australia (Sir Harry
Gibbs) said that there was no @m:mﬂ_m_ rule of the common law or
principle of natural justice that required reasons to be given for
mai:mmﬂm?m decisions, even those made in the exercise of a
statutory discretion and liable adversely to affect the interests, or
defeat the legitimate or reasonable expectations, of others. As to
the decisions of the ..mcv_.mBm Court of India to which | had referred,

Chief Justice Gibbs was unimpressed:

9

Public Service Board of NSW v Osmond (1986) 159 CLR 656.
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meetings,’| have never lost the admiration for the lively intelligence

m_._.a.ammn‘oosazsma to justice of the "Chief".

ENLARGEMENT

In the years since 1984, | have met Justice Bhagwati on many

- occasions and worked closely with him in international meetings and
oo__onc.mm. But no enterprise was so important as that which he
summoned together at wm:@m_o:w in 1988. That was where the
mm:.m.m__owm. Principles on the Domestic Application of International
Human Rights Norms were formulated. Here was Justice Bhagwati,
in brilliant symbiosis with Mr Anthony Lester QC of England (now
Lord Lester of Herne Hill). The impact of that meeting in Bangalore

in 1988 had been enormous. And it is continuing. -

Justice Bhagwati was puzzling over the relationship between
the growing body of international human rights law and ﬁ:m domestic
law of each nation state. The orthodox view of the common iaw of
England had been that the two systems of law were separate and
worked on different planes'’. But could this "dualist' theory be

maintained in a world in which international human rights law was

" Explained R Higgins, Problems and Process - International Law

and How We Use It (1994), Oxford, Ch 12 "The Role of National

Courts in the International Legal Process’.
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- (and some elegantly expressed denunciation of legal :m«mmsa. But
it is interesting as | look back over the decade since Bangalore in
1988 to see'the growing impact of the Bangalore _ﬂum:oh.u_.mm not only
in Australia but in other lands which share the common law tradition.
This is, as Lord Cooke of Thomndon has m:m@mmﬁ.ma, "a law that is

3 i this evolution, we are all the disciples of

undergoing evolution
‘Justice Bhagwati. - His impact on the legal system of India was great
and is m:a:::m. But it was not enough. His insights had to be
shared é_a:. a wider world, including with judicial and legal

colleagues in Australia.

ENCOURAGEMENT

| therefore welcome the publication of the collected writings
and speeches of Justice Bhagwati. Some great judges, who
influence the development of law in their jurisdiction, have an even
greater impact by their extra-curial writing.  Justice Benjamin

Cardozo, iong-time judge, and Chief Justice, of the New York Court

;_uo_‘m:mxma_mmmmgc:<mm.o__.m#ma,Oocagnh_onmm:Zou&
(1993) 32 NSWLR 262 ﬁob% per Powell JA, 290-293.

8 Tavita v Minister of Immigration {1994} 2 NZLR 257 at 266. For
a recent mwﬁ__omﬁ_o: of the principles in the context of
constitutiona _:ﬁm%aﬁmﬁ_o: in Ausiralia, see Newcrest Mining v
The Commonwealth (1997) 71 ALJR 1346 (HC) at 1424; ~of
w«mm%ﬁwm: v The Commonwealth (1998) 72 ALJR 722 (HC) at
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10.

and idealistic working of ,Zm mind to the attention of a still larger
audience, so that his influence becomes even more widespread and
enduring. It is a matter of pride for me, as an Australian judge and a
judicial brother, to be associated with this most timely work. | pay

tribute to the Honourable P N Bhagwati, my teacher.

iy





