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' HUMAN RIGHTS - | HAVE SEEN THE FUTURE
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BERSPECTIVE

: éach participant in this forum will bring their own perspective
10 thé 'ltask of futurology. For me, looking into the future and
dlctlng the shape of human rights concerns in the next fifty years,
ally enough, takes me to my own experiences. Many of those
Xperi‘éﬁces have arisen outside the courtroom. However, as | shall
r_nbh_étrate, aspects of human rights are constant companions for

y'fj_udge and lawyer in Australia’. What is new is the growing

Justice of the High Court of Australia. President of the
‘ Internatlonal Commission of Jurists (1995-98.

-See D Kinley (ed), Human Rights in Australian Law, Federation
1988 forthcoming for a detailed review of the impact of
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lian Law Reform Commission. By the terms of its Act?, that
mtssmn is obliged to make its recommendations for reform of
e aw~§o, far as possible compatibly with the International Covenant
| nd Political Rights. That was a somewhat odd- statutory
'iferﬁent, given that, at the time it was enacted by the Parliament,
had not made the Govenant part of domestic law. Indeed, it
il.not done so. But at that time, Australia had not even signed

rst, Optional Protocol under which people can bring complaints

,ek-'uhited Nations Human Rights Committee about the failure of
ustralian governmental and legal system to comply with

ndaméﬁtal human rights. Odd though it may have been, it was a

nte_r_r_létionai human rights taw on many aspects of Australian

Law Reform Commission Act 1973 (Cth), s 6.




statutory obligation taken seriously by the Law Reform Commission.
The Commission had to test its proposals against the principles of
the International Covenant. Given that the first task assigned to the
commission was the preparation of a repoit on criminal
investigation, it was a statutory instruction pregnant with possibilities.
| soon learned the importance of the Covenant. Even then, twenty
years ago, this was a growing field of law with the decisions of the
European Court of Human Rights in particular giving guidance on

analogous matters of basic principle.

My work in the Law Reform Commission eventually took me to |
Paris to the Organisation for Economic Cooperation and
Development (OECD). This was because the Fraser government's
first reference to the Commission required investigation of the
adequacy of Australian [aw for the protection of privacy. Because of
the impact of information technology, linked to telecommunications,
the issue of privacy protection had by the 1970s become a
transcontinental concemn. Hence the involvement of the OECD. |
was elected to chair the OECD committee. It produced Guidelines
for the Protection of Privacy. These were eventually adopted by the
Council of the OECD. They were ultimately accepted by Australia.
They form the basis of the privacy principles which found their way
into the federal Privacy Act. They are, in effect, part of the law of
Australia as well as of other countries whose law is as different from

our legal system as that in the Netherlands and Japan.

What did this experience teach? Several things:




: That human rights were of growing importance to the

international community.

That new problems were being presented by advances in

science and technology.

That those problems were extremely complex and required
much thought and a great deal of work to secure consensus on
a principled response that would be effective and not one

quickly overtaken by further changes in technology.

: That the international community ‘cou!d work together and,
despite difficuities of language, culture and legal tradition,
could agree upon basic principles that could guide local
lawmakers to the effective protection of human rights in the

. future.

- That problems are proliferating and that local lawmakers need
help from international agencies if those problems are not to be

consigned to the too hard basket.

All of these lessons remain true. They point the way to
_eyelopments for human rights protection in the future. My
xperience since those early days in the Australian Law Reform
-Cpfnmission and at the OECD in Paris has confirmed the lessons,

hey indicate to the way in which we will have to respond, as an




The key words are: globalism and regionalism;

and cooperation.

988 | was appointed to the Global Commission on AIDS of
th'é;'-. World Health Organisation (WHO).  This was the
ternational body initially established by WHO to examine the
sd.cial, tegal and ethical implications of the HIV/AIDS
paﬁdemic. Work on that body taught me é paradoxical lesson.
lt-was that the countries which were most effective in the

st_ruggle against the spread of HIV/AIDS were those which

were best protecting the human rights of people who were
Ii\)jng with HIV/AIDS or most at risk of infection. This was a
paradox because it was contrary to the punitive, judgmental
response of most people, including many medical people. Yet
it was generally accepted by WHO. It has become part of the
§trategy adopted in this country. We owe a great debt, as a
M_c"‘ountry, to Dr Neal Blewell, as federal Health Minister and to
~Professor Peter Baume, his opposition number, who came
'é_]uickly to the realisation of the paradox. Once again, humanity

I‘faced an unexpected and novel problem. A global organisation




n'to give practical assistance in the lessons of human




5|n&é-'1-995 I have become involved in activities relevant to the

1996 the United Nations Centre for Human Rights (UNCHR)

n: Geneva asked me to chair a conference which it co-
réénised with UNAIDS, the body which brings together the
United Nations initiatives on HIV/AIDS. This conference
p_'ropounded principles for goocd governance in the context of
HIV/AIDS. Th;ey were commended to the member countries of
he United Nations by the Director of UNAIDS and the High

Cé?nmissioner for Human Rights. A strong emphasis was




co.ntained in them upon protection of fundamental human rights

n'a context where those rights may often-be at risk®.

f'|'n-.,1:997 the Centre for Human Rights included me in the
preparation of a manual on judicial use of international human
.; rights norms. This was an area which had interested me
“pecause of my earlier involvement on a series of judicial
="conferences organised by the Commonwealth Secretariat in
~London. That series brought together judges from all parts of
“the Commonwealth of Nations, and also from the United States
~of America and lreland. These judges of the common law
-worked on the formulation of certain principles. These have
influenced the developments of the impact of universal human
t-g'gigh’ts on common law judicial decision-making.  The
propositions of the so-called Bangalore F’n’nc.'}o.fe‘s4 were
csimple. If a statute was ambiguous, a modern judge could
’\..construe the statute in conformity with fundamental human
'rights principies if those principles had become part of
- international law and especially if the country concerned had

cratified them. If the common law was silent, the judge could

. For a good example of how the iack of human rights Protections
~can aggravate the spread of HIV/AIDS see C Beyrer, "War in the
-Blood - AIDS in South East Asia" [Spring 1998], Burma, 5.

-(1988) 62 ALJ 531; (1989) 63 ALJ 497,




e'{relop new principles of the common law by reference to any
réiévant norms of international human rights law. This was a
w,é.y of bringing international human rights jurisprudence into
gctive contact with the common law itself. in his decision in
ill;dabo v Queensland [No 2]5 Justice Brennan made it plain that
the International Covenant on Civil and Political Righté was
bound to affect the development of the Australiaﬁ law once
Eﬂ_\ustralia subscribed to the First Optional Protocol. By taking
that step Australia, in a sense, joined an international system
for the exposition and application of international human rights
: principles. The result would inevitably be the impact of the one

upon the other.

PECIAL EXPERIENCE

All of the foregoing opportunities have given me a vision of the
- But one specially relevant and the most eye-opening
xperience which | had in this sphere, was in my capacity as Special

presentative of the Secretary-General for Human Rights in

(1992) 175 CLR 1 at 42.
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It was a wonderful experience to operate with the non-

_t;hmental originations, brave individuals and worthy

turn with the other Special Rapporteurs and Special
Re'preééntatives. They are a kind of network of agents of the United

alions. They have no armies. They are supported by no blue




1.

igh’ the United Nations. They oblige tyrants and dictators, as
‘governments struggling to come to terms with human rights
bligations, 1o answer before the bar of the international community
way that.never happened in times gone by. Tyrants and
ais-*who answer to nobody at home are obliged to come before
inférnational community and give their answer. This is not a
brfect: system for the protection of human rights. But it is a

ing. We are living to see it develop even further.

The recent acceptance of the establishment of the International
Siminal Court by the conference of plenipotentiaries in Rome® is
her step in the direction of the creation of new instruments of a
“of global government. The International Criminal Court will
xtrépolate from the experience of the International Criminal Tribunal
; e Former Yugosiavia and the Tribunal on Rwanda. Its statute is
plex and in some ways imperfect. But it is a beginning for
endeﬁng to account those who commit serious crimes against
'_hity and against those fundamental human rights, included in

hestatute of the Court, for which the United Nations stands.

Having seen the development of these new global institutions,

nd-having played a little part in some of them, | have seen the

(A/Conf.183/C.1/L.76/Add1-15) 17 July 1988.
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e uturé. With the growing advance of problems of a global character
d ",in particular, of a technological and scientific dimension, it was
vitable - and timely that these developments in global (and
egjonal) institutions would occur. They are not to be the subject of
ear, least of all in a country such as Australia where we have our
w strong instifutions for the defence of our human rights. But we
\ustralians, as good international citizens, must play our part in
ilding the network of influence and protection for human rights so
esperately needed in other societies which still fall seriously short of

yuman rights observance.

SONSTITUTIONAL INTERPRETATICN

i There is one extension of the Bangalore Principles which |
wo_uid wish to mention. | hope and expect that in due course it will
‘_géome accepted as a principle in Australian jurisprudence. It arises
it of some remarks | have made in a series of cases in the High
SOurt. 'I;hose cases deserve greater attention than they generally
e’<“:eive. it is in the nature of most media coverage of High Court
ecisions that the nuances are lost. Yet it is in the nuances and the

etail that the work of the Court must be explored and understood.




The principle to which | refer is one which extends the
a-apgéfore Principles into the construction of the Australian
stitution itself. " It is a principle which | mentioned in the case of
p{_/crest Mining v The: Commonwealth’ and developed in the
ndjm*érsh Island Bridge case®. In the latter, a case which
‘ncerhed the meaning of thg races power in the Australian
oﬁéti}ution, | obsewed that, to resolve ambiguity in the meaning of
goln's_,titutional phrase, it was legitimate and appropriate for a judge
da:‘y _io have regard to international human rights norms. No other
__usticer of the Court embraced this approach. At the moment it is a
_ ew which | alone have expressed. However, | have served in
rious judicial offices in this country for twenty-four years. That
rvice affords me a perspective of the years, indeed of the decades.
'h:e_re are now few judges in the country who have served longer
hé:n‘ I. And | still have a decade more to go! One thing you learn
"m_iong judicial service is that legal ideas, once considered heresy
or. t least heterodox, come in time (if they are right) to be accepted

ag orthodoxy and perfectly natural.

lLet me therefore cite the reasons which | gave in the

_|rqdmarsh Isfand Bridge case for adopting the new principte of

(1997) 71 ALJR ...
(1998) 72 ALJR 722.
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triction of the Australian Constitution to which | have referred. It
“for future judges, and indeed citizens, to consider whether my

Seition is convincing. | said®:

where there is ambiguity, there is a strong presumption
hat the Constitution, adopted and accepted by the
eople of Australia for their government, is not intended
""to violate fundamental human rights and human dignity.
- Such violations are ordinarily forbidden by the common
aw and every other statute of this land is read, in the

s case of ambiguity, to avoid so far as possible such a
fresult. in the contemporary context it is appropriate to
‘measure the prohibition by having regard to
nternational law as it expresses universal and basic
rights. Where there is ambiguity in the cornmon law or
Sa'g statute, it is legitimate to have regard to international
law. Likewise, the Australian Constitution, which is a
‘special statute, does not operate in a vacuum. It
' speaks to the people of Australia, But it also speaks to
the international community as the basic law of the
Australian nation which is a member of that community.
If there is one subject upon which the international Jaw
- of fundamental rights resonates with a single voice it is

‘ the prohibition of detrimental distinctions on the basis of
race ...".

ISIONS OF THE FUTURE

} There d@re many topics which will come into the field of human
=urights concerns in the future. Some of them are old-fashioned human
ghts topics which will be seen in a new light and require closer
attention. Amongst these | would include important aspects of the

Jman rights of women and children to be free of disadvantage; of

. Ibid at 765, 768,




exual, bisexual and trans-sexual persons; of people living with
IDS; and of the.aged. But there are also new topics which will
ome:to. be seen as topics for human rights protection. | refer, for

le, to the human rights of drug dependent persons, :

The lesson of the past is that sometimes we need new
Re aéies to see wrongs in terms of fundamental human rights.
s:can be demonstrated by previous attitudes to the human rights
juding the political rights) of women; to the denigration,
ung_;hment and deprivation of rights of gays and lesbians, and to the
ttl__ement of people for no rational reason but for their race or
hnté -origin or the colour of their skin. Irrational distinctions on
levant grounds will have no ultimate place in the world of the new
i !ehnium. The law and international human rights jurisprudence in
ekt fifty years will be playing a part to bring about improvement.
S 'w_"i'll education and the media for, as the UNESCQO Charter says,

‘and | would add alt human rights offences) begin in the minds of

an beings. It is minds that we must win over to the cause of

specting the lives and dignity of all human beings and protecting

r environment on this vulnerable blue planet.

-Forgive the biographical elements of this contribution. But for

':hey help to make more concrete the points | have been
éavouring to make. The |essons which | draw from my life's
experience are these. Human rights in the next fifty years will
ontinue the development which we have seen in the fifty years since

the Universal Declaration of Human Rights was adopted. We will
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witness further developments of new norms for the kinds of new
Splems (or old problems which we can now see in a new light).
e will face development of further international institutions - such
-the Intemational Criminal Court and the network of human rights
arﬂians of whom | was privileged for a time to be one. We will
vsee the growth of régiona[ as well as global instruments of
‘urhan rights protection. In Africa it has now been decided to
establish an African Court of Human Rights. This means that there
-'soon will be, such a court for the Americas, for Europe and for
Africa. Only in Asia and the Pacific is there no system for regional
human rights protection. This will be a major focus of concern in the
next fifty years. Australia will have to play a part. It will have to be
lling to submit itself (as it has through the United Nations Human
ghts Committee) to a regional human rights body, judging its
ympliance with fundamental human rights. Generally we do better
hén most countries. But sometimes we err. Being human, we are
riot immune from the correction by others who may sometimes see

our failings more clearly than we do.

~ Amongst the most difficult problems which will be presented to
ﬁUmanity in the next fifty years are those thrown up by technology.
The problems of nuclear proliferation which imperil our species. The
problems presented by information technology for privacy, and for
dealing with other human beings in full respect of their dignity and
ﬁu‘manity. The problems of the most complex character presented to

our species by the unravelling of the genome.




. So the key words for the future remain global and regional

emain on the human agenda. But the worid has made mighty
gress in the past fifty years. And there will be more to come in

‘next fifty years in a millennium which | would call the millennium

vei’opments; technology, and cooperation. Acute difficulties’




