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his is a practical book for busy lawyers. lt contains up to date
extr cts i‘rom the applicable Australian legislation governing
hééiion far public acquisition of property in Australia. It also
htéiins-i:tlseful extracts and references to judgments, law reform
ports~ and other materials, included to illustrate this highly

p_d_f-area of the law. It is written by an experienced barrister




beyond the courts of England for comparative materials and also to
look more closely and more often to the decisions of the jurisdictions

of Australia other than one's own for guidance on the solutions to

analogous problems.

The capacity of a sovereign to acquire a subject's property is
as ancient as organised human society. But in the place of
confiscation by rapacious kings and war lords, civilised communities
have developed complex rules to control and regulate compulsory
acquisition. In the English legal tradition, to which our legal system
is heir, the principle that property should not be confiscated except in
accordance with [aw, can be traced to Magna Carta. in Article 52 of
that document of 1215, King John promised:

"To any man whom we have deprived or dispossessed

of lands, castles, liberties or rights, without the lawful
judgment of his equals, we will at once restore these".

There you have the two concepts that have been refined by the many
subsequent statements of basic principle: the requirement of
authority of law and the obligation of restoration and proper

satisfaction.

in the French Declaration of the Rights of Man and of the
Citizen of 1789, the formulation took on the colour of a basic civil
right. Article 17 provides:

"Property, being an inviolable and sacred right, none
can be deprived of it except when public necessity,




. ascertained, evidently requires it, and on
onsof a just and prior indemnity™.

c‘an' be little doubt that this formulation influenced James

héh'he was drafting the Bill of Rights for the United States

person shall be ... deprived of ... property without
process of law, nor shall private property be taken
ublic use, without just compensation”.

xterd f‘é":_protections to the Australian States was rejected by the

the bicentennial referendum of 1988,

,rj-otion of providing fair compensation to those whose
esumed by the state and affording a legal regime for the
diires 6f.'res'umpﬁon, the avenues of redress and challenge and
iples-of compensation has remained on the national and
élfégenda. The Universal Declaration of Human Rights
ts fiftieth year, declares in Article 17:

posed new s 119A. See T Blackshield, G Williams,
B;.Fltzgerald. Australian Constitutional Law and Theory 1996, at
9743 The proposed law was joined with other more controversial
FEO als. 68% of the electors voted against the amendment of

onstitution. Only 20% voted for the amendment.




ECeryone has the right to own property alone as
well as in association with others,

Nb one shall be arbitrarily deprived of his
property”.

h Mﬁrray Wilcox and others on the reform of federal law?.
éeé came before me in the New South Wales Court of
ut in the High Court of Australia, cases involving the

titional guarantee of just terms are regular companions. Even

w. Reform Commission.




‘service. | have met them twice®. As | am writing this .

f'pérspective of the whole landscape. This is what

understand the context in which various judicial

.have been offered. It is also helpful to allow the mind

\fVIc')st importantly, in special ieave applications, it is

NeWwcrest Minin (WA) Ltd v The Commonwealth (1997) 71 ALJR
d The Commonwealth v WMC Resources Ltd (1998) 72

( J?éng%nwea!th v Western Australia (No C4 of 1988, resvd




"the part of his professional colleagues. | often stole a

s'cards, when appearing as his junior. | begged him to

edge"of the years. They went with him to the Bench. | suspect

y:e{}éh have taken them to the grave. Marcus Jacobs, on

rofessional colleagues. For that, they will be most grateful.

D Kirby






