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ON OUR BLESSINGS

when I went to Adelaide recently to give an address on
‘plessings of our Constitmion { examined it from the
N .P'Oi‘“ of view of a person looking from outside Australia.
Something that really struck me was that we Australians
‘do. aot. very much ceiebraie our achievements or our
leaders.- When Australians Jook through the list of people
who took part in the foundation of this nation, they can
ssually. think of Barton, Deakin and perhaps Griffith.
unless they know the suburbs of Canberra or
ular federal electoraies, they really come to the end
“line. Why is this?
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suspect it is because we did not have a revolution. We
fid.not have a need to break the continuity. By the time
our nation had to be established the imperial “‘oppressor™
was extremely benign. For that reason we really did not
have the need for political leaders who would have the
ash or  flair to capwre and inspire the public’s
magination. And that, according to Mr Paul Keating, was
iow I remained.

[y ultimate conclusion in Adelaide was that it is a
lessing in 2 constitution if most people do not know
iuch ‘about it. When a country works quietly and
cefully, when the judges are independent, when the
ary obey the commands of the civilian government,
n. the public service is uncorrupted and wken the
le elect governments and put them out quite regularly,
-a peaceful country with many blessings.

should talk about this because we are getting close to
centenary of our Constitution. Not enough people are
inking about the way in which it has provided us with
abric of government which has served us rather well.

hat | want to speak about onight are the ingredients of
adérship. What is the difference between a good leader
nd a good manager. because there is a difference?

In a recent issue of the McKinsey Quarterly, there was an
4y by John Katzenhach on **Real Change Leaders™.t
nbach’s thesis was that a good manager is a person
ho keeps things under control, who quests for personal
cess and I8 quite pood wt delegation, That is a good
nager—the person who keeps the machine, whether a

‘Thc. Honourahle Mr Juuwe Kishy, AC. CMG, was appoinicd a
sice of the High Count of Ausisha in February 1996, His
TEVIOUS appointments have included. fnter afia, Chairman of the
'_“rullun Law Refonn Commission (1975-84) and President af the
SW Count of Appeal (1984-95). Fdited text of address to IPAA
ACT Divisiond, $ Seprember 1996,

SR Kavenbach, “Real Clange Leaders™. in MeKinser Quacterly
TSR0, tuge, ; '
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Leadership

< The Honourable Mr Justice Michael Kirby* reflects on leaders past and present, in Australia
- gnd abroad. He draws on his own encounters with leaders such as President Nelson Mandela and
T the Dalai Lama, as well as with individuals not quite so well known, perhaps,

but just as inspiring.

business or a govemment, running efficiently. On the
other hand a real change leader, he wrote, is a person
who shakes things up, who sets out positively to make a
difference. and who enjoys getting his or her hands diry.

Tum the question inward upon yourself and ask yourself
whether you fit more comfortably inte being a good
manager or a real change leader. It is a question that is
worth asking. It is a question I have asked myself ever
since I read the essay in the McKinsey Quarterly. In my
life in the Law Reform Commission, I was there to shake
things up. Perhaps in the High Couni of Australia I am
there 10 keep things under control. We might go through
different phases of leadership in our lives.

... it is a blessing in a constitation if
most people do not know much about it,
When a country works quietly and
peacefully, when the judges are
independent, when the military obey the
commands of the civilian government,
when the public service is uncorrupted
and when the people elect governments
and put them out quite regularly, that is
a peaceful country with many blessings.

INVOLVING OTHERS

When | endeavour to identify those features of leadership
which strike me as important, there are five in my
pantheon: First of all, a desire, willingness and abitity to
involve others. I saw this very vividly when I went to
Cambodia in my former fuaction as the special represen-
tative of the Secretary-General of the United Nations. My
work in Cambodia took me there five times a year. Since
my appointment to the High Court of Australia 1 have
had 1o relinquish it. That is a sadness because any of you
who have been watching recent programs on the ABC
will realise that in terms of human rights. govermnment and
freedom in Cambodia, things are not all going in the right
direction. But in Cambodia 1 saw very many wonderful
people who, with twenty or twenty-five years of absolutely
desperate constitutional conditions—the revolution, geno-
cide, invasion, isolatton—nonetheless came through with
real sirength. {t was a wonderful inspiration 10 work with
people who were, undoubtedly, fine Teaders.

Some of them were Australizns. One of them was a
person whom | came 1o know In Banambuang. which is in
Nonhern Cambaodia. quite close to the fronttine where the
Khaner Rouge is still operating. He wis an Australian
Armay offiver named “Shorty ™~ fop reasons Eada oot need
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t0. elaborate—~Coleman. He was from Queensland. 1 saw
“him working with Khmer de-miners—1the people who are
" working in the field getting the mines out from their
‘fethal position. Coleman’s job was basically to instruct
the Khmer so that they could take over the work from
him. He did so with gentleness, persistence, high discipline
- and professionalism and with leadership. He showed me
- ‘how painstaking the task is. They do it by minute
“measurement. [ have written to Adrienne Clark, Chairman
of CSIRO, saying that it should reatly work on some
_solution to this problem. At the rate they are going, it
will take hundreds of years to clear Cambodia of the
" mines that have been sown there, Cambodia is only one
. of many countries that have this problem. Afghanistan is
~another and there are several in Africa. 1 understand the
CSIRO is working on various procedures by way of laser,
radar and other means so that science can undo what
.science has wrought. But in the meantime we have to
depend on people like “Shorty™ Coleman,

I wiote to the Order of Ausiralia saying that we should
- honour this fellow citizen. We should recognise his work.
“He has never had any recognition in the Order of
“-Austeafia, He is just another Australian soldier. But in my
.- estimation, he is a person of whom we can be proud. He
> was a leader—he was giving encouragement and instruc-
tion to the people who were working with him.

" Another person [ saw there was Sister Joan Healey of the
Carmelite Order. | was brought up as an Ulster Anglican.
Seeing Sister Joan there was, shall we say, an eye opener
1o me! Sister Joan is working on the empowerment of
women in the belief that, with such empowerment in
“Northern Cambodia, some of the desperate games that
‘men play can be put under some sort of a check. Sister
Joan has set up an establishment in a Buddhist ashram.
- In Cambodia they are now trying to rebuild the Buddhist
religion, which was virtuaily destroyed during the Khmer
Rouge period. Her task, sitting on a foor with grass
. matting, was to give day-by-day instruction to groups of
“-’Cambodian women. She taught them that, under their new
'édnslitution. they have rights and opportunities. They can
stand up for themselves. Against a background of cultural
phenomena and sheer physical necessities of survival in
that country, it is an easy message to verbalise but not so
" easy 1o communicate. Yet Sister Joan, through her efforts
_and by just living there with the women, is giving an
inspiring example of leadership.

I;askcd her whether she ever 1old the women she was
Vsmingl with about Jesus Christ and the message of
-Christianity. She seemed quite shocked by my question.
H_cr response  was, “‘Goodness, no!”. That probably
_feveals more about me than about her! She told me that
this was not apprapriate. She was simply trying to help
thé ‘women. But in a very real way, just by her life and
‘_hef' efforts in dangerous circumstances. she was giving a
daily example of leadership. She is another citizen of
whom we can be proud.

.The first of the qualities that I think are important in
leadership is the capacity, willingness and desire lo involve
‘others—involving the de-miners. involving the women.
‘There are many others, including many Khmer. whom |
Saw during my missions to Camhodiz. The eapacity to
‘”Wg)lvc others 5 quality sumber one

COURAGE TO DO UNPOPULAR THINGS

Quality number two is a capacity and willingness 10 dg
unpopular things with courage. As Chief Justice Sir Johp
Latham (1935-52) said, it is very easy to suppon freedom
of religton 1n Australia when the target of the imposition
is one of the major religions of the country—Catholicism
or Anglicanism or on¢ of the other common religions.
The real test for freedom of religion comes when the
target is a small or unpopular religion, such as the
Jehovah's Witnesses. the Seventh Day Adventists or, for
that mutter. The Family-~—groups that have unonhodox
views. That is when respect for freedom of religion
becomes important.

In my lifetime 1 have read of and been inspired by the
work of many people who stood against the tide. I think
this is an tmportant quality in leadership--a willingness
to do something which is not immediately popular.

I think. for example, of Martin Luther (who will probably
be canonised by the end of the century). Luther stood
against the whole organised world for his beliefs. That
took remarkabie courage.

I think alsc of Mahatma Gandhi. Recently 1 was in
Ahmadabad in the north of India. It is a mighty city. It is
where Gandhi established his refuge during the period of
British rute. Gandhi was the soa of a local Prime Minister
in one of the princely states. His father was wealthy.
Gandhi was sent 10 England, where he was educated. He
became g bamister. His life could have stretiched before
him as a person of quite exceptional ability as a servisu
of the faw. He went to South Africa and then to India. It
was from Ahmadabad thar he led the Great Salt March.
What an inspirational thing that was, if you think abou
it. How uritating it must have been to the bureaucrats
governing India at the time. Just walking down to the sea.
There was nothing that the authorities could do about it.
Gandhi started to gather tens, then hundreds. then
thousands of people to walk down to the sea to gather
salt and not pay the tax on it. A forceful protest.

When he was brought back 1o Ahmadabad, he was put in
the dock and charged. The record of whai happened on
that day is there in the Ahmadabad Museum. It contains
the actual transeript of the remarks of the unforunate and
melancholy magistrale who had to deal with Mahatma
Gandhi. I fee! a linle sympathy for this British judicial
officer. He suid. “In the eyes of the faw you have
commitled a most serious offence; in the eyes of the
overwhelining majority of your fellow countrymen you
are a prophet and a hero™.

Gandhi rose in that Jittle courtroom. He made one of the
greaiest speeches of the (wentieth cenry. He said, |
have committed a most terrible offence aguinst the law,
You must punish me most severely because [ am
completely unrepentant. This was a very serious offcnce.
I am challenging your authority in this counry™.

The magistrate duly obliged, although Gandhi was soun
released. He went on with his struggle, by his example
and leadership. to lead India to independence. 1 is an
interesting comment that the system of justice which that
humble magistrate in Ahmadabad was administering that
day is sl basweally the system of quesiice that o
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adminisiered in India, alihough now without wigs and by
{ndian jurists solely.

the most inspiring people that 1 have met in my
Nelson Mandela. Mandela’s inspiration derives
willingness to do unpopular things, as he had to
do in challenging the minority regime which formerly
ohtnned i0 South Africa. It can also be seen in his almost
.aatly willingness (0 forgive and seek reconciliation,
which is the path he now treads.

One of
life 1%
from his

His Holiness the Dalai Lama is another inspiring leader [
have mel on many occasions. Rather like President
Mundela, he is a person who never speaks with violence
against China. He always makes the point that Tibet must
[ive with China and that it may be that Tibet's long-term
interests require some political and constitutional associa-
ton with China. But he insists that that is something to
pe decided by the people of Tibet.

Kim Dae Jung, the leader of the Opposition in the
Republic of Korea. who visited Australia recently, is a
man who has spent ten years in prison and six years
under house arrest. We simply cannot understand fully
and comprehend what these people go through for their
peliefs. Yet the shining example of leadership, forgiveness
and a quest for reconciliation is a feature of those three
people—Mandela, the Dalai Lama and Kim Da¢ Jung.

We have such people in Australia who have been willing
to stand up at times when it was necessary o take up
causes that were not entirely popular. | am thinking, for
example, of a moment in recent political history in
Austraiia where political decisions were made, in part by
politicians and in part by officials, which were extremely
important for the saving of human life and for justice in
our country. [f § took back on the last decade, two of the
most honourable politicians I have known are Professor
Peter Baume and Dr Neal Blewett. When AIDS came
along it would have been so easy for political capital to
be made out of the epidemic. Instead, by a unique and
unusuzl combination of political skills and devotion to a
higher principle than mere pelitical gain, these two
politicians of differing political paries made criticat
decisions which led their parties and then Australia to
tuke policy and legal steps which have been extremely
important in the containment of HIV-AIDS.

1 go later this month to a consuliation on AIDS at Geneva.
! have been invited because Australia is regarded as one
of the couniries that is in the forefront of legal and policy
reactions (o the epidemic. We have things to teach other
countries. If that is so, it is very largely the result of
strong and potentially unpopular decisions which were
made by Neal Blewett and Peter Baume.

I'here are other people who fall imo this category. |
remember the occasion when Lionel Murphy said 10 me,
back in 1973, I am thinking of challenging in the
International Court the French nuclear testing in the South
Pacific™. | knew Lionel’s devotion o the International
Court and international law. | shared some of his views
in that regard, But 1 must admit that | said 10 him, “Don’t
do ir. It would be a most unwise step. It would be
doomed to fail. It is politically perilous. [ think it is
franphr with legal difficulties.”

Well. that did not trouble Lionel. He just went ahead. He
barged in. He took the matier 1o the Intemational Court
of Justice. He obtained a decision there which was one of
the steps in the course upon which we are still embarked
of ridding the world of the problem of nuclear weapons.
Sometimes you can be too cautious. Lionel Murphy was
not on that occasion. Nor was he on other occasions. But
it was an example of the fact that, as in s¢ many things
in life. leadership requires courage. Sometimes you have
to back your judgment and take the steps that are
necessary and appropriate. You maust do s¢ even if it is
risky and potentially unpopular at the time.

COMMUNICATING AND
CONCEPTUALISING ISSUES

Another imporiant feature is communicating and concep-
tualising issues. A Chinese writer said that a leader is a
dealer in hope. It is an important capacity of leadership
to be able to express and aticulate people’s ideas so that
they think they are their own.

One of the problems that we face today is that leadership
must now be communicated to a nation in 30-second
television grabs. Politics has changed in the past
generation. [t is now very much a product of the media,
including the gtobal media—the media with its concentra-
tion on brevity. and often 2 concentralion on entertainment.
This has made much more difficult the capacity of
leadership that is called upon: to conceptualise and
communicaie issues. Advertisements must be comimuni-
cated in very palatable and preferably very brief form.
Aaything thar takes a linle time is much more difficult.
Yet, as we all know, many of the issues thal are before
society are difficuli. They need careful and thoughiful
COMMmUNIcation.

Good communication does not necessarily have to be
verbal. It can be very distinctly non-verbal. One recalls
Kicren Perkins. arm raised as he came to his medai: and
Cathy Freeman's action (which for the life of me | cannot
see what evervhody was so upset aboul) in carrying the
Aboriginal flag at the time of her Commonwealth Games
success. It was a non-verbal signal. But it was one of
pride and one about which | think decent Australians
were not at all upset, but rather proud.

ACCEPTING RESPONSIBILITY

. The next feature of leadership is a willingness 10 accept

responsibility. This is something [ also saw in Cambaodia.
My first conzct with that country was when [ was asked
to go there to ke part in training ihe judpes. All the
judges who hud served in the old Cambodia had been
killed. 11 was literally a case of puliing into action
Shakespeare™s apharism: “First, let’s kil all the lawyers™.
They did so. because the fawyers were either kifled or
fled ino exile.

The people who had to be trained to become the judges
and magistrates of Cambodia were basically teachers.
They were educated people who could read. Most of them
did not need alasses because, as you femember. the
Khmer Rouge were suspicious of anybody with glasses.
They considered them mtelbectals, Dangerous people




an awesome thing 0 1y [0 conmunicale what it is
L 4 judge in a short time. The total course was about
A five | “)cck- My effort was about a week. Yet something
had o be done. We had to start from nothing. The
unhnu s were still there. There had to be judges.

g estions which the student judges asked were often
fratlier- nalve. Questions, for example, such as whether
théy-ould continue to belong 10 the pelitical pany. Most

them belonged 1o the Cambodian People’s Panty, the
former communist party, They sought answers 10 questions
(hai< we would simply take for gramed because of our
Lrowledge of our institutions. These people were trained
Wand were sent oul. They said to me later. as 1 visited them
und Cambodin. ~“We don’t have any laws. The first
ing you need it you are a judge is o have some laws.
3 Thc “ald French laws were all destroyed., We have a few
aien copies of some old statutes and a few bits and
es. but we just don’t know what to do.”

hm-g that I live in a country where quite
gularlv I go to the local school hall, I

ccomplished. Without bloodshed the
government changes. The white cars
The power is shifted. No one doubts
it or questions it. Our leaders are
thereby rendered our servants. Qur
governors become those who serve us.
That is a good system of political
government,

=$0.in the bext wradition of the common law of England,

which we have wnherited in this country, [ suid. ~No
temr: make it up!” That is what the common law has
for- 800 years. When there is a gap. vou cannot just
There’s no law™. You have 1o develop. by analogous

5. kept that function of ours a big durk secrel
rybady. Now, increasingly, there is a greater

velse could the common law of England have
"d&velcapc(i from o rural. feudul society to be the legal
ysiem which aperutes in o quarter of humanity? It was
Judges working by analogous reasoning from
I3 13 Just resulis.,

“You should keep copies of vour
le ‘-hﬂllld \h re them. You should ry 1o see
thers are doing. you should try 1o be consistent.”
Cu.plul their :u;mn\:h:]ny They went our into the
. ey hecame dhe judges. | pray that they are
ge without carruption. They are paid of the order of
Sy v month. OF course complaints abowt corruption
men. The prablem is the old preblem tha we
B understand very well, that of relativity, The
sannnt increase the pay ol the pidues hecise
B then o they have to punup afl e poblic

1051 (i

servants of equat rank and the military of equal rank, of
whom there are large numbers. Therefore, the judges are
not paid properly. Yet I was distinctly impressed that most
of them were striving in very difficult circumstances to
give leadership to their local communities. They were
attempling to live in those communities under a lot of
pressure, and (o try (o be a judge with about five weeks”
training.

KNOWING WHEN TO GO

Another important capacity of {eadership is o know when
to go. It is an illuminating vommeni on the political
leadership of this country that since the Second World
War only one Prime Minister. Sir Robent Menzies, went
of his own valition. at his own time and his own choosing.
None of the others has done that. A couple died in office.
But the cthers did not and were defeated.

it is an impornant quality of a leader to know when their
time has come, When they have run out of ideas. When
they, for their own sake and for the sake of those who
are behind them. have (0 move on 10 some new oOr
different challenge. That has not always been a feature of
public fife. not only in politics but in other branches of
public life in this country.

RESERVATIONS ON LEADERSHIP

So [ have spoken to you. as | was asked, about leadership.
Yet 1 have some mental reservations about the notion of
“the leader™. The Jeader Ias caused ar awful ot of havoc
in the course of the twentieth century. You can have 100
ndive a belief in leadership. You can have w00 ardent a
desire to be fed. and 100 blind a willingness to march to
a single drum behind the leader. If we think of the
problems of fascism, commuaism, Nazism—the great
doctrines that. with Prohibition, are probably the four
great social experiments of our century—three of them
were based very much on the notion of “the leader™. It
was not so good 10 be led, hecause the leaders were not
really leading in the right direction. as history will judge.

By way of contrast, we in Australia have seen through
this turbulent century with our rather strange Constitution.
Like so many things that are based on constitutional
monarchy, it reveals puradoxes und fictions where nothing
s what 11 seems. If you look at our Constitution you
would think that the Queen in Buckingham Palace has
unlimited powers to direct the affairs of our ration,
through the Governor-General, commanding the armed
forces, through the public service being in the nawre of
her feudal ‘household, and the Parliament in which she is
a member. being, as 1t were, there to provide humble
advice to her through the Federal Execwive Council, Tt is
tike tivirrg tn u country with constitutional mirrors: nothing
is wlan i appears. And that is because we live by
conventions and by long.setiled raditions.

Our iradittons isctude putting o very real check on
leadership. We do this so that it does not gel wo big for
its boats, Without contmenting on any political affairs. as
a citizen | think it is a wonderfub thing that 1 live in a
coumry where quite regularly | go to the local school
hall, | put in my humble ballei. and then | go home and
walch  the  resulis peaceldly accomplished  Without
blaodshed the goverimment changes. The white cas pass
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" The power is shifted. No one doubts it or questions it government. the public service or anywhere clse. We

" Qur leaders arc thereby rendered our servants. Qur shoutd reflect on the qualities of leadership that are

overmors become those whe serve us. That is a good important: involving others, having the courage to do

f <iem of political government. Leadership subject 1o the unpopular things, having the capacity 16 communtcate and

'willl of the people. conceptualise, accepling responsibility and knowing when

10 go. And we shovld retain a healthy scepticism about

[n summary., We should refiect on the blessings of our the siren song of political leaders. OQur leaders should

Canstitution and the way we keep aspirations of leadership always remain {and see themselves as) the servants of the
in check and answerable to the people. It does so in people.

Australia. whether it is in the political branches of

r QUESTIONS AND DISCUSSION

John DRURY (Customs): Could you perhaps share with us examples of faitures in leadership? When you comment on
those who take us forward, there must be examples where the apposite has occurred. The lessons that come from those
- perhaps can be traced back to exploitation of constitutions or whatever?

Justice Michael KIRBY: You will understand that { will be a little discreet in talking about that subject. T wili cast my
-eyes across the oceans to far distant countries. where there are people who would not be s0 sensitive as would some
closer to hand.

Recent reviews in the newspapers and on television about the situation in Cambodia are pretty accurate. [ believe that
" the problems which are presented by the slow apparent decline of the joint government and the growing ascendancy of
- the CPP (the old communists} under Hun Sen geally reflect something of a failure of leadership and a failure of the
"bright hopes that many people, including myself, had for Cambodia. The problem really lies, at its heart, in the lack of
-experience with the sorts of conventions that we have grown up with and leamned to gecept.

‘It is perhaps asking too much to have expected that those conventions of a democratic pelity and of changing governments
hould have been accepted overnight in Cambodia simply because, in the first real election that Cambodia had, where 90
per cent of the people voted, the winning team could not really accept the will of the people. You know what happened.
The Funcipec effectively won the election. The CPP to their utter astonishment lost it. But the CPP refused to yield the
.white cars and the power. The result was the joint govemment, However the real power has remained and. as has
-increasingly become obvious, lies in the CPP and with Hun Sen.

"This all demonstrates that it is not encugh to have the outward semblance, the institutions, the good vote, setting up a
Nationai Assembly, setting up bureuucracy. training judges 10 go out o the village counts. There has to be something
more. It is an appreciation of the imporance of changing the cutture of violence, oppression and autocracy.

In conversations with the King of Cambodia 1 was convinced that Norodom Sithanouk had come to the view that the
lime had come in Cambodia to put an end to the past and to become a medern country. He explained to me that he had
lost five of his children in the Khmer Rouge period. He was locked up in the palace. not knowing from day to day
) Wﬁﬂ}hcr that was the day when he would be killed, He is trying to encourage steps towards democracy. But it requires a
willingness 1o compromise. That is something we have inherited from a thousand years of constitutional siruggles in
ngtand and we have reinforced it for ourselves. In Cambodia they have had a different history.

Another example of a failure is Dr Hastings Banda. One of the most interesting things that 1 was ever asked to do was
Lo chair the constitutional conference of Malawi. Malawi way formerly Nyasaland. It is there just above what used to be
kamhcrn Rhodesia. The country has few resources, It hus had 4 ope-pady state with 4 life president. That was a failure
:”- "-“’dcﬂihip on the part of Dr Bunda. I did not quite understand how it came about until T amrived at the airpont and saw
4 phatograph which had Dr Banda presiding at a military passing-out, giving commissicons (0 the soldiers.

There the soldicrs were dressed in their shiny British-type uniforms. There was Dr Banda, always with a bowler hat.
uddenly I realised that what Dr Banda was trying to do in Malawi was to build the image that had become embedded
! his mind from photographs of Sundhurst. There were all the commissioned officers and there was the Queen or Queen
lother dressed in simple mufin. Dr Banda’s idea of being a life president was to he g sort of life sovereign. e cot this
e and e o introduce ininto 2 very differenn circumsianee. [t descended o brutal eppression of all dissidents.
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As it happened the constitutionat conference led o a referendum which voted Dr Banda out. There was then an election,
which resulied in Dr Banda’s panty being defeated. A multi-party democracy was established. So far as [ know, it is still
operating. Dr Banda was charged with criminal offences, but as a man of ninety-three he has not been brought to trial.
He just did not have the capacity to see the needs of a modem country.

when [ was in Abmadabad some people said 10 me that Gandhi was a great man 10 lead the struggle lo independence.
So he undeniably was. Yet his netions of retumning to the spinning wheel and getting back 1o rather primitive Indian

village society were notions which had been embedded in his mind early in his life. They were entirely inappropriate to
a modem democracy like India.

The moral of these stories s that you have to be fucky that the person who leads your country or your organisation has
the vision to see the way ahead. He or she must also have the broader perspective to be able to see the flow of events
and the way in which history is going. Our iustilutional arangements have served us well. The strange combination of
laws, practices, conventions. policies, things we all understand instinctively, just keeps on chugging away. I keep on with
my work in the High Court. You keep on with your work in the official services. The military are there to defend the
“country. The couniry has, as it were, its own momentum. But leadership is needed at all levels.

. George THOMPSON (Insurance and Superannuation Commission): /s there a dichotomy between, sav. a successfid

manager and leadership, or can vou have a situation where one moment you have a leader. the next momenr you have a
‘successful manager?

Justice Michael KIRBY: According to the McKirsey Quarterly there is a very real difference. A successful manager is
a person who will be personally ambitious, will be keen to make institutions work, will be a good delegator but will not
‘teally shake things up and not really challenge institutions or ask. ~Should we change the institutions?"—in a sense will
not wat to get down there and pet into the grubby parts. Leaders are often very uncomfortable people w be with

because their objective, often. is 1o question accepted things. That is what [ wouid say is the difference berween good
maragement and a change capacity leader.

Michael COPER (ANU}): Judge. could | ask you a question in the context of leadership about the role of the Chief

:Ju.m‘c'e of the High Cowrt? [ ask this because I think the rele of the Chief Justice is not particularly well nnderstood.
perhaps even by lawyers as well as by non-lawyers.

ot We hear a lot of talk abowr the Mason cowrt and the Brennan court. but « court Is compased of seven fiercely independent
ndividuals, of whom you are one. and the Chief Justice is sometimes regarded as first among equals. In that context

‘what is the concept of leadership that is applicable to the Chief Justice? Is there a need for the Chief Justice? Do you
ifeel in need af leadership on the High Court?

Justice Michael KIRBY: I shall have 1o be specially discreet in answering this question! When I artived at the High

ourt after eleven and a half years in the Court of Appeal, | was struck by the deference that is paid one t0 another. For

.vexample, in the Court of Appeal { would propose the court list each month. It would go out as “‘the List™. [ would

‘identify the judges who would be required to do the first draft of the judgment. That was a function of the Presidem of
* Court of Appeal. In the High Coust of Australia. the lists come out us “proposals”.

his possibly goes back to the time in the 1930s when Sir John Latham had a difference with Justice Starke. This matier
‘described in an interesting essay by Ctem Lloyd.* It is an essay which reveais the deep bitlerness that occurred at that
lime. Starke, whenever e was rostered off duty, far from accepting it as a respite from a busy life. would simply turn
p.and & chair would be drawn in for him 1o panicipate. Hence the “proposals™.

h Justice has a constitutional comnussion, We have our responsibilitics. They are much greater thun responsibilities
.ep_'in the Court of Appeal in New South Wales. which is the busiest appellate count in the country in terms of sheer
voliume. So some things are different. The way in which the Justices refute to each other is to me 4 pleasant discovery. li
tsone of exhibiting genuine respect for one another’s individuality. integrity and constitutional obligations.

”Ci_‘iicf.lust_icc normally takes the leud in public uiterances. Chief Justice Mason was the irailblazer here. He went on
Hevision, radio and into print much more ofien than did his predecessors, He rather warmed to that function, He did it

very. well. He ulso produced an awesome number of papers for conferences. colloguia, symposia and seminars, and saw
Sthat as purt of his role as Chief Justice,

Chfcf JUS!iCC.!'IFCIIIIHJl does many similar things. But cach Chief Justice has a distinctive personality. That is inevitable in
Ut with qust seven individuah, all of whom have an equal say in virlually all of the orders of the Court,

Wh‘?ﬂ, I wenl 10 Cambuodia at the time | was in the Court of Appeal | would feil the judges there that one of the most
derful things for me 1o recount way that in twenty-two years of being 2 judge in Australia | had never been
lephaned by a minister or an official or 4 trade unionist, or by the hig end of town. or by anybady. to tell me how to
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s a case. | €an tell you that that is not the case in most countries of the world. This is ore of the strengths of o
is one which is practised daily in the High Court of Australia as a mark of respect for each ather’s individualit
o and view of the law. So there is a limit 1o the question of teadership in a court such as the High Coun,

decid
qyslenl I
conscienc

d of Chief Justice Barwick that when he built the court here in Canberra, and he must take credit for 1t
dership there, he endeavoured to get all the judges together and, as it were. knock heads. This was something whi¢
fed piless he had leamed as a habit of life in his early political days. 11 did not work. Indeed it was counter-productiv

\duzlﬁd not produce the outcome that Chief Justice Barwick hoped for. A result of this has been the continuance of th

i for the integrity and individuality of each of the Justices. My own view is that that is a strength of the highe.

{ our country, nol a weakness.

ju is s

respect
<~ goutd O

veraon KRONENBERG: Juige. leaders require followers if they are to be successful. I am proud 10 be living in
couRIY where ciiizenship abligations include the duty to sclect your leader regularly. dcp!o.re rir.e. bump_er bar. rha:r say.
~pon't blame me,  didnt vote for him”. There is now some talk of a move 1o reduce ong's ciiizenship obligations i
ernts of selecting leaders in making our voting for feaders an oprion. That might not be a very good idea, I wonde

N 3 ;
whether yoit have views on .

jﬁstice Michael KIRBY: Like you, I grew up in a country where there were obligations of citizenship, such as jur
! service, in the old days national service and; in times of war, military service, and also in times of election voting dun
So naturally | grew up in the environment of the computsory vote. Like you, [ saw its strengths. When one looks at th
_Jow voter tumout in the United States of America, in particular, and the fact that that appears to disadvantage alread
" disadvantaged people and to fail to get to the vote those whose views may be imponant to be reflected in the politice
stitutions. one tends then, as an Australian, to be confirmed in the system we have.

> On the other hand, we are one of the relatively few countries of the world which has this system. I think it obtained il
he Soviet Union as weil, and in some other countries that we would not necessarily regard as good models. But it di
not, obtain in many countries. Most countries have a free vote. Most have relatively lower tumouts. Many have mucl
ower lurnouts than we have.

“The defenders say. “Well, we are a continental country with scatiered communities all over the place. and we have go
o ensure that we get a representation of the whote of the nation™. The objectors say, "It is pant of freedom, to take par
;.or not 10 take part. This is a liberty you should be able 10 reserve 10 yourself. If you cannet choose between the two
_you. should not be forced to go along and make a rude comment on the ballot paper™.

I have [eamt since my appointment to the High Court of Australia never (0 express a final view except in court. And &
this is a matter that may come into the politicat debate and even get into the Parliament. 1 will wartch i1 closely. Then
- dre arguments on both sides. [t is often a source of astonishment and surprise to visitors that we force people to vote
But that is how we have long been doing it in Australia.

: Lynette GLENDENNING (PAL Management): Judge, vou referred earfier to the blessings of ewr Constingtion ane
pechaps to the virtue of our rather low-key approach to civies and to the knowledge of cirizens ahout the way the
Constitution operaies. As we look to the next century, whet do you think it will take for this country 1o be able 1o reflec.

.iu'.s' identity, its Constinaion. and how do you assess owr ability as a nation 1o move through the debate. not just abow
the republic but the question of how we face the next century?

5. Justice Michael KIRBY: In my address in the Bonython Hall in Adelaide [ tried to list the ten major or ofi-repeatec

e:'lk-nesscs of the Constitution, and then the achievements we have had in this century, in making a nation, in keeping =
nauon-. when so many, especially federal, states have split up.t [ then set our what [ thought were the blessings of the
Constitution, | hope I have avoided complacency. 1 agree that there are many challeages. However. | do not think thal
the challenges will require us 1o lumn backward into nineteenth century nationalism, which has been a feature of some of
the recent df.balc on the Constitution.

‘What we as Australians have 10 do is, somehow. (o come to tenms, as we are beginning io. with hoth the challenge and
‘the opportunities of our geography. In a sense we are something of an anschronism: as a post-seitler society in the South
18 comprising people of basically European stock, who really just fly over Asia and have not a great deal 10 do with
- £ think it is one of the achievements of the past ten years or so that this is beginning to chuange. The penny has
dropped that we are down here in this part of the world, and that our position presents us with guite a lew challenges;
bul akso remendous opportunities.

I you look into the future as 10 what we should be doing with our Constitution. 1 think the answer o that will, in par,
be found in what our future witi be like. The future will be very much influenced by the fact that we are living here on
the hfl[lk of a region of the world that will be the great economic engine house of the comiag century. We have o have
role in that. We have 1o get a slice of the action. Some of the things that are geing for us include ihe English language,
e educational institutions. and the stable institutions of goverament that | have mentioned. Wihout complacency we

¥
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Have 10 ensure that we keep these strengths. We should not rend our clothes and gnash our tecth and say we are really
Asian, because nobody in Asia thinks we are Asian. When we say that we are really throwing away our ace card, which
is that we arc a different sociery, with different institutions, in this pan of the world with something 10 offer them.

Kim Dae Jung said exactly that: "We in Asia look to you as the first country in our region which was a democracy. You
_have been a stalwart, steadfasi example to us, and you remain that.” Kim Dae Jung is the intellectual opposite of Lee
Kuan Yew. He is the man in Asia who says that ail this talk abour autocracy is merely the talk of autocrats wha want 1o
kegp‘conlrol. He denies that this s the Asian way. He denies that autocracy reflects “Asian values™. His view is that
-Asian values are just as democratic and that Asians love human rights just as fiercely as Australians do. Hence his
ixteen years in confinemem! Aung San Suu Kyi likewise, and so many other people. So let’s not forget them, In
Cambodia, too. | saw many brave champions of human rights and democracy.

"Rosemary GANLY (Defencer: As vou travel the world and spend o lot of time with public officials. when you look back
at us do you see Australia as having the leaders in our public services 1o lead us ahead?

Justice Michael KIRBY: [ have been fortunate 10 have had a lot to do with the Australian public service over the years,
My first ten years in public office were in the Law Reform Commission. I did learn, shall we say. to observe, but nol
particularly love. the inter-depanmental committee. 1 had a particularly unpleasant experience with inter-ministerial
committees. | always think of the Standing Committee of Attorneys-General {which, by the way, always meets in Caims
ar Queenstown or other holiday resorts) as having over their doorway: “Abandon hope all ye who enter here™! But in

the past twenty years, [ have seen tremendous changes, In fact we celebrated some of them recently in this city on the
wentieth anniversary of the nmew administrative laws.

ony Ayers has observed, when you hear some people yeamning for the “good old days™, you should bear in mind that
there arc not many around new who were there in the “good old days”—only old codgers like Tony and I who can
dimly recail those days. The developmenis in accountability, answerability and the giving of reasons, the provision of the
 Ombudsman, the Administrative Appeals Tribunal and judicial review have amounted 10 a truly amazing revolution, They

ave made our public service more accountable, Peter Wilenski used to say 10 me that the basic idea he had behind

going along with all this reform was that accountability meant. uliimately, more efficiency. You make the thing more
fficient because it is more accoumable.

ask you to note that ull those chanves—the establishment of the AAT. the setting up of the Ombudsman. the enactment
of the Administrative Decisions (dudivial Review) Act—and many other changes were done by the Parliament, [n England
they, are still waiting for freedom: of information legislation. Such changes as have occurred have happened. mainly.
through judges, in the House of Lords (in its judicial capacity) and elsewhere. making up for defaull of legisiation. But

our country the big changes in pubiic service accountability (and i believe efficiency and more transparency} have
ome aboul in the past lwenty years al the behest of reforming ministers, enacted by the Parliament with the legitimacy

f the vole of the people's representatives. They are therefore very unlikely 1o be changed. We do pretty well in that
pect: better than anywhere else as {ar as | am concerned.

Min_d you, the battles are nat yer finished. In the Count of Appeal I once made a decision in the case of Osmond v
Public Service Board in which [ held that there was, at common law, a right 1o reasons from adminisirative oficials.”
This was a case where someboady in New South Wales had been denied promotion, He asked the officials in the litle

mmittee that denied it, *Well. why*". They said, in effect, "We are not zelling you, and we do not have to". Under
e state law they did not. The disappainted citizen came to the Count of Appeaf, By two votes to one we held. fustice
Priestley agreeing with me and Justice Glass dissenting, that the common law had moved 1o the poim which federat
législation had provided: Peaple who are the donees of power of Parlizment must be imputed, in a modern society. 1o act

@ modemn parliament would require and give reasons, That went on to the High Coun of Australia, By a vore of five
ices 1o zero the decision of 1he Court of Appeal wis reversed. Common faw was held not 1o require the giving of

would not like you o, draw any interences. | have not 1old you that ittle stary as an indication that I bear any mualice
or-grudges from the past. Or that [ am simply lying in wait for Qserond 10 be reconsidered. But 1 do. And I am!
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