CaJ
(e’
PR

ies )

9661 HIADINIAON

¥ ANSSI

E
s
=
P
o
E
=
m
=
v
-
c
)
m
=
-
w
[}
o
>
e
-—f
m
|:E
=<

Agdpl

MIIAYIALINI FHL




is views on life, the universe and every-

e in the Court of Appeal in New South Wales,
$ the mind by narrowing its focus. It is important
yers, especially today, to have a broader focus, and
e developments in the world that are happening.

solicitor, a barrister, a judge of the Arbitration Com-
hen Chairman of the Law Reform Conunission

_a;:'gpellalc court in Australia. So I've had an unu-
; and the truly interesting and fascinating parts of
neluded my work on international bodies. It seems
5t to talk about them, and indeed I notice in the
ion of Hilarian, for I read everything (Whoops!)
reference to the fact that I, newly entered in the
of the High Court. could only speak of other sand-

their duties, canscious of the fact that they carry on their
shoulders a tradition of 8(¥) years, and anxious to serve in
an honourable, lawful and proper way, So when I go to
other countrics for the United Nations, it sends me back
every time with a real appreciation of how, with all of its
faults, our judicial system is, as Chief Justice Brennan said
a noble instmtion, and one in which young lawyers can
be proud.

What is the behind the scenes process behind a ruling
and is there any lobbying?

I'm told that in Chief Justice Barwick's time, he sought to
get greater discussion among the Justices about the deci-
sions which steod for judgements. I understand that that
was counter-productive. So vigilant are judges in general,
and High Court Justices in particular, of their own integ-
rity and the duties of their own conscience, that attempts
to dragoon them, or pressure them into a particular deci-
sion, of even to lobby them, would almost certainly fail.
As [ understand it, the attempt of Chief Justice Barwick,
laudable though it was, flcundered on the rock of judicial
independence, and on our Australian traditions. There is
of course discussion amongst the justices, but it isn't for-
malised in the same way as, say, the US Supreme Court.
There, the judges formally discuss their points of view
and then vote. If there is a majonty, including the Chief
Justice, he or she appoints 2 judgement writer. If the Chief
Justice is not in the majority. then the senior judge in the
majority assigns the writing of the judgement. We don’t
have that system in Australia. Perhaps we should have
more consultation and new techniques. In the Court of
Appeal in New South Wales, we did have a technique
which I thought was useful, which was that the President
assigned the writing of the draft to any judge of the Court.

- relittes to its courts?

rom the public. ! suppose my link with other bod-
s me same link with public opinion. I believe that
¢ of Australia still respects its judges, and it shuuld,
i I"ve been a judge now for 22 years and | know a
B¢ number of the judges in Australia, some of them
h |l_ - though sometimes their philosophics ate dif-
enl Irom mine, and mine from theirs, 1 know that as a

hey are extremely hard working, very serious about

That

R . . was a

~ No I didn’t always want to be a High Court Judge. If I had my life again [ tradi-
think I would be a Professor of History, or perhaps a scientist working in tion I

~ the area of the human genome project. :1 n-
£r-

............................ e d

from President Moffat when [ stasted in the Court of Ap-
peal. But that is ot the tradition of the Righ Court. Itis a
different court, and it is a final coun, and the justices are
vigilant as to their indepeadent duties and rights,

Given the fact there are seven justices of the High
Court, on controversial issues this can lead to seven
different approaches from a given set of facts. Do you
think that that number of judges creates a bureaucratic
shicld that, in sorme cases, is al the expense of the clar-
ity of justice?

I certuinly agree that multiplicity of opinions can dimin-
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Where poxsihle | tnk judgces should sirve for
2l apinion, or mavbe xsingle magory and @ single
schl Bt that has not been our tradition mud it would
i d 1o introduce it The Mstory ol the Thgh Cour
Sres, in the pust. been one o fivres disagree

example the atham High Count Ban ahthough
'an important soal A0 ix nar the onldy goal The
aw ends to advance by diversity of oprtnoiin,
quc_slron that has ultimatels 1o be asked i~ wint
do f judges want w0 wnle their oawen opinons®

nolhing that cilhc’r the prc\-idinﬂ uulu : [hc chel

3 r!TOW aw dcmsmn\ Inthe past the comnmon Law rested on
!’IC ounddunn OdeL‘iar.llury' theury

Eyow had to do wes to 1d 1. Bun tna theory wos

the rule wis tere

N proportion ol vuses, and therefore help the podgs
ake those chojces i wis which is conformabile 1o

the three mdicia in which i is legiumate for judges in our,
iradinion to laok

Why has it taken women so long to reach the upper
esehelons of the Judiciary?

Dilunk it 1~ 2 product s the bstory of the legal profession,
At the beginmong af the contury women were not even
Alowed ino most Law ~choels around the country. That
wis ufiimately changed, but thes there were various so-
cial and cultural minbiwns (o the eotry of women into
faw . When [was an Sydney Faw School there were [ think
three women vus of ahoest 2 hundred students. Therefore,
iooking at my generation the pool is not very big. Thus, it
is a natural re-
sult of the en-
try at that time
that there are
not many
women of my
age available
to be justices.
It is really a
question of
what will hap-
pen in a dee-
ade or two. [
have no doubt
that at that
time there will
be a bench that
will reflect the
law schools of
the seventies
and eighties
which suw as many. i7 i more, women graduating in
law. The guestion of wamen on the beneh is not as big a
guestion as whether that presence wilt change the charac-
ter of the praciice of the law. Will the women of the sev-
enties and cighties, when they find their way in great num-
buers anto the beneh. simply st ourt the same role as the
mile judges of the past. or will they bring a new character
to the rale of a judge inAasiralia? My hope is that women
will hnng new guahties  Perhaps there will be a reduc-
ton §3 the macho ageression which has been a feature of
om make dominated profession, and there will be maore
eaplaration uof the inteii of wdgment. and reconciliation
that it i wsuatly the ot of women in society to provide.
Ry siving this Tdon’t mean o sereotype women, women
are as diverse as men. Bat woemen normally bear the bur-
dens of swociety and tave b earry the burdens of families
and problems. [ think thin thes have special and addi-
tonal goaliies ta bring o dwe roje of a judge.

Despite Australia®s refatively amall population we still
firve o rather eclectic liw in many ways. As a result,
perhaps, we have o eclectic admission requirement to
practice Brw. Wihat™ vour view on a National Admis-
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Body 10 standardise entry to the legal profession?
o that, and 1 believe it is already happening. There
?fpﬁcéll)' Committee under Justice Priestly of the NSW
55 Conof Appeat. which is standardising the core subjects
i entry. The decision of the High Court in Streer v
‘fand Bar Association is itsclf a key that unlacks
¢ of a national legal profession. The forees of eco-
i pressure arc pushing us, even those whao are reluc-
ards a national fegal service and the forces of in-
hai legal opporwnities of the provision of legal

0 Asia and the Pactfic are such that the internal
nal pressure is being elaborated by international pres-
i should scize the opporiunity to tap the great
n legal services in Asia and the Pacific. Qur insti-
fionis. are what give us respect in the Asia-Pacific re-
ong.-.our {anguage and our institutions, There is going
i be it the explosion of their economies in the next cea-

reai opportunities for Australia in the fields of edu-

ave spent a lot of time working with the UN and
ernational community, What have vour experi-

Theyhave taught me that the law of any one country must
no?‘&,—come into harmony with the growing international
W, When I was at law school. [ was taught that intemna-
PE"i[ w was up there in the clouds, as rules between
ign states. But nowadays, both in areas of private

ealing with human rights, there is a very great ex-
on in the content and role of international law. Sud-

challenge to us. The casy sofution is 16 sy that
stralia should have nothing o do with i, and that

welook ta a whole eclectic treasure house of the com-
faw in so many countries. We do so by looking into

Eurpein Caurt of Justice in Luxembourg. but also in-
ereasingly we are Iooking to internattonal husuan rights

fehnan i Mabo, in which he suid that the impact of the
nicfational Covenant on Civil and Political Rights would
hg.its foree to hear on Australian law, Lisgree with that
1€ and | helieve that it is a nutural development in the
dgg of intermationat telecommunications, global problems,

and global opportunities.

Does criticism really help to change the law?

I'm convinced it would, Quite often in the Court of Ap-
peal | had cases cited to me where I had said this or that,
and I came 10 the view that [ was wrong. | would always
admit that | was wrong. I think good judges do that. They
don’t pretend there’s a critical distinction when it is artifi-
cial. The honest path of the law is 10 keep an open mind,
to be sure that if you make mistakes that you acknowl-
edge them.

High Court judgements are lang. Any chance of a sum-
mary paragraph?

In fact 1 think in judgement writing style it is a good thing
1o state at the beginning of the judgement to state what it
is about. ! usually endeavour 10 do so at the beginning of
my judgzements unless I'm diverted by such a brilliant
aphorism in a judgement that [ read on the way that | think
that is an arresting way 10 capure the attention of the
reader. What you're looking for is a summary in the na-
ture of a headnote, or press release. The High Courtdoesn’t
do this, but we do now provide key words when the judge-
ment is delivered. Whether anything else should be given
will ne doubt be considered by the justices al some stage.
AS to abbreviating the judgement itself, [ think it all de-
pends on the complexiiy of the issue. If you are cited lots
of cases. when giving your judgement it is hard to ignore
those cases in the pursuit of brevity. This can lead 1o the
view that you didn't consider the argument or you couldn’t
distinguish the case. However, brevity is still the soul of
wit, and I shall iry where appropriate to observe that
thought!

Is there anyvthing you would like to pass onto law stu-
dents?

Chief Justice Renquist in a recent speech referred to what
fie saw as the growing commercialisation of the legal pro-
fession, in the context of the current legal professions ca-
pacity for time-charging, of the growth of mega firms, of
the reduction of the notion of service beyond money. My
own view i3 that it i§ when justice is achicved that the law
becomes a nable profession. My advice o young lawyers
is to remain optimistic and idealistic. When young law-
yers cease o he optirastic about the quest for justice we
have a problem on ourhands, A number of commentators
suggest that the Amezican discase of the commercialisa-
tion of the profession is erading its quest for justice. Sar-
veys conducted by the Law Foundation of Victeria reveal
amongst young legal practitioners a growing sense of dis-
illusionment. 1 hope that it will be the aim of Adelaide to
carry on the high uadition of the faw. 10 be advocates of
the tradition of independence of judges, who arc inevita-
bly the leaders of the law, and to remain optimistic and
idealistic. as [ am.
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