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There are fow occupational choices that can give the successful
entrant a greater certainiy of a share in the power of government than the
law. ’ .

This {ruism dexives, in par{, from our common law fradition;
although it is probably a feature of all Jegal systems. In our tradition, a
very great pari of thé law has been "made up” by lawyers. It is lawyers
who, by the appﬁcétion of setiled principles, the development of mew
principles by analogous reasoning and the inferpretation of ambiguous
constitutional and Jegislative provisions, give reality to the content of Jaw,
Every Jawyer plays a part in this. Lawyers who enter the public service,
devise and apply regulations and suggoest draft Jegislation. They have a
particular claim on the levers of power. But at every level of legal practice
it is 20 to a greater or lesser extont. Advocates in court, by the imagination
and persuasion of their arguments, can push the development of legal
Priilriple this way or that. Judges, as we now increasingly acknowledge,
kave choices. They must construe ambignous legislation. They must fill
tho gaps which they find in the principles of common law and eqnity. By
the dialogue between the advocate and the judge - espocially at the highest

levals of the courts of Australia - legal rules are undoubtedly developed.
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All of this is commonplace. But it nceds to be said to understand the
importance of the recruitment process for entry into the legal profession. If
the cast of the legal drama is confined to a relafively small group of sclf-
selecting and repeatedly renewed candidates, the result will be that a
professional group with a remarkable influence on the way in which our
country is governed will not enly be unclocted. It will usually come from a
rather uurepresentative section of the commuuity. In a monochrome
society, with established social values and aititudes, this might nol matter
much. So it was in the England from which Australia derived its bagic
legal system. So it was for the great part of Australia’s modern history.

But now we live in a time of rapid social and technological change.
Our country, its cthnic composition, ils spiritual foundations, its linguistic
paiterns and its social allitudes are changing quite rapidly. If this
dominant and highly influential employmeni group - Jawyers - were to
remain a mere reflection of an elite section of society, that would not only
be bad for the legal profession. i would not be very good for the laws
devised, applied and elaboraled by them for the rest of the community,
Insiead of tﬁe law, and its profession, moving with fast changing times, it
would become a kind of time capsule of an earlier period, unsnited (except
by chance) to the montal adjustments which are necessary o fashion the
law for a new and very different millennium which approaches.

This is the problem to which the research project elaborated in these
pages by Mr David Barker, Deputy Head of School, University of
Teclmology, Sydney, and Ms Anna Maloney is devoled. It arose oul of a
number of independent investigations about the access to, and compesition
of, the new recruits for the legal profession entering law schools in New
South Wales. The stimulus came from within and outside legal academe.
It camea from developments within Australia and analogous research

Overseas, particularly in Ingland. Mr Barker began his work on this
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project when he was Dean of the Law Scheol of the Polytechnic of Central
{.ondon (now the Universily of Westminster). That Faculty initialed one of |
{he first two access law courses introduced in the United Kingdom in 1983,
Mr Barker has brought the message to Australia,l where the need is
apparently just as acute.
" The fundamental problem in Ausiralia was revealed by research in
the 1970s by Professor John Goldring and by D S Anderson and others,
Thoy {ound ;:hat. more than in the case of students enlering engineering or
teaching, those entering law tended to have graduatle parents. They tonded
disproportionately to come from privaie schools and advantaged home
environments, In the two decades which have passed since that research
was gathered, despite general governmental programmes to help
disadvaniaged students and their schools, the position, according to Dean
David Weisbrot of Sydney University Law School, has not really changed.
Although the number of women entering law courses has corrected the
gross gender ill-balance which exdisted in my youth, the other cohorts of
inequalily remain largely undisturbed. Entrants into law still, it seems,
come disproportionately from private and systemic Church education and
not from public schools. Their paronts (both of them) are more likely to be
graduates, Their home environments are more likely to be supportive of
their educational needs and demands. There tends to be a very serious
underrepreseniation of Aberiginality, of some ethnic groups, of
geographical location of homes, of disability or socic-economic
circumstiances. These are the features of disadvantage which have, until
now, tended Lo prevent such groups from geiting into the law and, when
they do so, staying there to gain the qualification that will admit them into
the profession.
To some extent, the reasons for these fealures of the composition of

the succoeding waves of entrants into university law schools can be readily
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';_mderstood. even in egalilarian Australia. The course is longer, by at least
:two years, than the average vocationally oriented university degree.
Parents or others must therefore be willing, and able, to sustain the
student with economic and environmental suppori for a Jonger time, The
-{:'ourse Jays emphasis on words and ability in the English language, in
comprehension, expression and the verbal subtlety which this involves,
W_hereas ma_themaﬁcs iz a realm largely impervious to bnguistic and
_é_‘uli,ural! disadvaniage, the world of law is a world of words. In that world,
pi_ﬂtural background can help make or break the student. But even if the
ifﬁghtcningly high Higher School Certificaie (HSC) cut-off does not prevent
gd;nission, there must be an original desire to enier a vocalion thail still
looks, and sounds, rather Enplish- a veslige, cherished i{ ia true, of
fﬁustra]ia's colonial origins. Its symbols may be comiortable o old
- Australians but less so {o other groups who may sce them as somewhat
alien to their experience, )
It is to redress these imbalances that Jaw schools in England and
- Ausiralia have lately begun to introduce access courses. Their aim is to
give peoplo m particular calegories of seciety, who would not gain entry by

the IISC route, an opportunity to come into law by an alternative mode of

-'é'ntry. It is appropriate that a teacher of law at the School of Law of the
Univerm‘.ty of Technology, Sydney, should pursue this study. That School
‘has been foremost in Australia in providing opportunities for entry into law
‘studies to students who mighi. not have gained the chance through the
‘other law schools yoked to the HSC. Now even they, and some of the newer
‘Alaw schools in Australia, are establishing their own access courses. They
are reserving a small number of places for students who have the will 1o
study law but lack the HSC passport to do so. A special place is now being
kept for those who come through the access courses and who trace their

__Gthnir. origins to the Aboriginal and Torrey Strait Islander poople of
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Australia who inhabited this continent before the selilers came. They arc
gtill scriously under-ropresented in the law and its institutions. But they
are over-represented in the prisons and amongst the soa ally disadvantaged
whore some parts of the law frequently finds many of its customers.

In addition to this particular group of indigenes, other targeis of late
and special entry include students with disabilities, with non-English
speaking backgrounds, students from socio-economically disadvantaged
backgrounds or remote h.ome envirenmenis and women who are relwrning
{o education after completing parenting responsibilitics.

The study points lo the dangers and difficultics of access courses.
The problem of couniervailing inequity (o the s{udents who have struggled
{0 gain IISC entry. The risks of corruption and influence that could attend
any variation from the objeclive standard of a public examination. The
peril of disappoiniment and fractured self-image, already large, magnified
by a fallure to succeed in an access course which is necessarily vory
demanding, For all these problems, the courses offer hope Lo a growing
number of applicants who want to enter law and who would otherwise have
missed the chance of entry. To the legal community, such courses offer the
prospect of a more diversc and interesting group of professional people who
may better relate to many of the needs for legal services of the diverse
Australian community of today and tomorrow.

In the next edition, I hope that there will be empirical data
sustaining the impressionistjc‘asscrtion of the eritics of the present makeup
of university entrance into Jaw. It would also be interesting to track the
success of those entrants who are given the access eniry. It is always
possible that commercial and other prossures within the Jegal profession
itself might divert such people, on graduation, Lo replicale the profeasional
oxperience of those who eutered by the normal route. If so, little, in terms

of social aquity, will have been gained by thig brave exporiment. I{ would
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also bo desirable to extend the study of access programmes to other Slatos
of Australia and to other jurisdiclions in North America where there are -
doubtless lessong to be Jearned.

The study is clearly an important one. The authors deserve praise
and encouragement. So does the Law Foundation of New South Wales for
supporting yet another valuable enterprise, concerned with nothing less

than the future composition of the profession of law.

High Court of Australia Michael Iéirby

Canberrsa
19 April 1996






