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crime in Australia - change and continuity

y twenty-year perspective

yTne Hon Justice M. D. Kitby AC, CMG.

uafice Michael Kiby, one of Australia’s most
agected mermbers of the judiciary, gave this

yifress 0 the First Naticnal Symposium of Grime in
ysiralia, convaned By the Australian Instilute of
ininoiogy

Australia was the focus of every
& waking hour of my life. { was newly
inoffice as che Arst Chairman of the
Australian Law Reform Commission,

'_E xactly 20 years ago, crime in

The Whitlam Government had decided o
atablish a single, national law-enforcement
sency to be known by the engaging title of the
Australia Police. The Government desized o
inroduce legislation to regulate this new national
plice service during che fateful Budget sittings of
the federal parliament which ended abruptly on
Noveraber 11, 1975, Accordingly, the Federal
Atterney-General, Kep Enderby QC, assigned to
the Commisston the tesk of producing a report
upon the system of ¢riminal investigation which
would be observed by the new force and the
pecedures for investigating and determining justly
ind effectively complaints against its members.

. Wewere required co report 1o the Government
 August, 1975, The commission, still acquiting
pemises and staff, assembled a remarkabie team of
cansultants and official assistants. Not that the
ommissioners, themselves, were lacking in talent.
Iney included F.G, Brennan QT {now Chief
Justice of Australia), John Cain {later Premier of
Victeria), Professor Alax Castles (of the Adelaide
Liw School), G. J. Evans (later federal Anorney.
General and now Minister for Foreign Affairs and
Trade) and Professor Gordon Hawkins (who

—

taught me, and @any of us, cnminology iong
before this insticute was founded).

Cour work was divided into two projects. The
report, Complants Against Pofice (ALRC 1975a),
proposed a system which has basically become the
medel throughout Auseralia and elsewhere, it
involved reafirmarion of che police
commissioner's primary powers, the provision of
access (o the ombudsman and a facility for a
tribunal hearing in certain cases. The repott,
Criminal Investigation (ALRC 19755}, covered
the gamut of legal regulation of investigations by
police. [t dealt with armests, custodial invesdgadon,
the right o silence, release 1nd bail, search and
entrapment, the spectal problems of vadous
minority groups and the sanciions necessary ©
enforce the rules laid down.

[ wiote the first dra of the Complaines report.
Garerh Evans, in a bravura performance, wrote
within 15 weeks what is still a wuly brilliant text
on the basic laws of efiminal investigation. Sadly,
despite two pariiameneary efforss and
notwithstanding Gareth Evans' unique later
position in Government, the Crminal
Investiganion repert has never been translated inte
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national law. But, in the way of these things, it
hay certainly influenced the development of
commen law in Australia. it has also teen picked
Up in vaNous statLiory Provisions.

Returning to Canberra for this symposium.
which is designed 10 look 10 the furure, vou will
forgive me if T ¢ast a hwrried glance at the past.
Vividin my memory ate the remariable sessions
in which the commissioners snd the consultants —~
and then alone - sougnt 20 hammer out 2 modem
law of eriminal investigation for Australia. | rruse
that you ¢an wmagine the sparks which
occasionally flew as Garath Evans, a drlliant
young acadermuc, was forced o justfy his
propositions to Gerard Brennan who had qod the
boards of the ctiminal courts for vears and never
exhibited an instincrive knowiedge of the
principles of criminal law and precedute with
which the new raformers had to come to grips.

An interasting feature of the work of the
comemission, spevially referred to m the statute
under which we laboured 10 vears ago, was the
command by paslisment o wing Australian law
and pracuce inte sonformicy with the standards
laid down i the International Covenane on Civil
and Political Righes. At that nme, Australia had
not vet ratificd the covenant, stiil less the Firse
Optional Protocol which Senator Evans was lacer
to procute, The Auorney-General’s reference oo
the commission required it to:

Provide for human rights and civil liberties
and the naad 1o maintain a proper Dalance
betwean protection for ndividua rights and
liverties on the one nand and the community’s
need for practicar ang etteclive law
enforcemant on the olher,

TALRC 19150 v

Finding that balance is soll the conmoversial
and elusive task of all who are invalved in the
criminal justice systemn. As [ shall demonsgate,
the congoversy has not diminished at all in the
20 years since that cnergetic team gathered at
University House, Canberra, and worked upon
the first proposals for a nationai criminal
procedure statute.

As | glance at the progtsm of this symposium, [
can see many of the same themes 2s were the
subject of our amention 20 vears ago. The
problera of policing mulneyliural Austalia was
then already apparent. T he commission examined
the special problems of non-English speaking
accused atd made recommendations 1@ achieve a
more relevant and just legal regume whuch took
into account their linguistic and othaer
disadvartages. The particular disadvantages of
Aborniginal Austrahans, when accused of criminal
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offences, cried out for particular protections w
prevent wrongful convictions and injustice. Here,
o0, the commission made special
tecoramendations, many of which have become
part of our judge-made law. Some of the special
problems of juvenile justice were addressed in the
needs of children, faced with a criminal
accusation. to have the reality 1nd not dmply the
theory of proper protection

Yet some of che subjects tackled ac this
symaposium demonstrate the shifts which have
oceurred in public percepcions of what is crime
and what steps a community mav properly take w
protect itseif from those who wilfully challenge its
peace and sense of order. Thys, although one
obviously projected sk for the new nationsl
police service was to be arganised arime, there
was little atrention o the special needs of mokling
that very modern challenge to the peace of
society. Nor Gid child abuse and family viclence
figure large m the discussions of 1975 despite the
great reforms to famuly law then being achueved.
Even in the decade during which [ have served in
the NSW Court of Criminal Appeal, T have
noticed a rematkable merease in cases of family
abuse against children, particularly of incest-type
offences involving fathers and stepfathers. The
previous unwillingness to mention offences of this
kund has been replaced by new procedures of
policing and changed communiry antitudes that
now bring many such cases to the courts.
Similarly with violence against women, where
once such violence was accepted by some of is
vicams, as thest lot in life against which the
criminal justice system gave SCANC protection, NOw
women, in increasing numbers, will not wlerate
violence. Rightly, they look to the cours and o
the criminal law o offer them protection and
redress.

Clearly, it was intended that the Awtralia
Police would busy itself in the cases of fraud
against governmene and Gonsumer crime. The
latter had been brought within federal regulation
by such measures as the Trade Pracrices Ace
1974 But we gave precious little choughe to these
growing arzas of federal policing and
responsitility. [ am aftaid we simply assumed that
the genersl rules of criminal investigation would
apply to them all.

Redefining Crime

it is, therefore, as well, at intervals of a decade
of 50, to reflect upon the purposes of the criminal
law and of the procedures whick are 3o
interewined wnth thar law's operation and which
affect its definition, Violent crime, with physical
¢rueley by one person 0 another, will always hold
its place in any soclety’s lexicon of crime. Sa wilt

]
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e thefr, fraud and other forms of cheating
B ed [0 FEPITRIE ONe person from that

; on's property. But other acavities are not 50
:e-ﬂ*“ of their plice.

fris exactly LO0 years ago thar Oscar Wilde
15 his unfortunase encounter with the criminal
:ﬁ., On May 25, 1895 he was found guilty, ona
eond orials of homosexual offences in grivate
ahving adult males, He was sentenced to two
“arshard fabour. The only good that came of it
i that he wrote the hauntingly beaudiful Ballad
JResding Geol and complered De Profundis. But
wide, the human being, was descroyed and
yiven inzo exile. Nowadays, most of us look with
pin and discomyort at the way in which the great
gwer of the state was brought to bear upon Cscar
4de for acts which mosc, if not all, inteiligent
saervess would now regard as outside the proper
aalm of criminal law enforcement. Protecting
ginors is 2 propet role of the state. Prevearting
plling infleccion of violence, injury and lossis a
soper rote of the state. Protecting the communigy
fom gross indecencies in public, before unwilling
* dservers, is part of the funcdon of the state,
atived from the sovereigns e as keeper of the
peace. But incruding into the bedrooms of adules is
e considered o be an axcess of state power. Yet
e remingd you that 20 years 2o, in most parts
of Australia, the eriminal law in this regard had
oot changed since Oscar Wilde's day. Even twday,
the Tasmanian Criminal Code remains resolutely
anreformed. True, it may not be ¢nforced. Since
the passage of federal legistation it mav not even
Ye enforceable, But the crimes 1emain on the
tooks 40 years after Wolfenden.

1do not imagine thar, 20 years from now, our
- generation will be honoured as having such
enligheenmment that a ke review of our collection
of rimes will be seen, with the wisdom of furure
dmas, to have requited no reform. For axamgple,
there are matty who question the cutrent
spproach of the criminal law to the use of
nczeaticnal drugs of addiction and drugs having
damaging physical and psychological effects on
theiz users. Many observers are now challenging
the prohubicion roodel. They call for a differenc
strategy of harm minimisztion. In some pacts of
Australia reform has already been introduced in
wspect of the possession of small quanuities of
anratis. [n most other jurisdictions minor
offences of thus kind - like nude bathing with

Laws will have been radically changed. Thers will
be an increasing emphasis upon looking at adult
drug use as an issue of public health rather chan
onie of iaw and order. Self-evidently, this change
would have enormous implications for crime in
Australia as it stands today. The public
investment in policing and investigating drug
offences, the cost in cour time, the toll of
corruption ang the price in rerms of civil liberdies
- as the nezwork of telephonic interception and
exceptional powers attests - ail show the urgent
need to rethink this form of state intrusion into
the personal conduct of adules. Whenever I hear
of 2 big police drug "bust” — or see in ray cowrt a
crimirtai apprehended with huge quantities of
prohibited drugs=1 25k the question that svery
inzelligent persors must ask: Who ate the
apparently faw-abiding citizens: plumbers and
merchant tankers, therapists and greengrocers,
who are using these drugs? The law falls upon
them, and on these who supply their market, with
intermittent effect but ferodious energy. The
potendal for official corruption and for ever-
expanding powers of faw enforcement not to say
the fundamental pnnciple invoived are
increasingly directing the attention of the
question of an alternative swazegy,

In macters of acute pleasure-secking . whether
in sexual conduet or drug use, pornography,
prostitution or gambling, the criminal law is ondy
ever partially successful. Ouf recent experience
should teach us the wisdom of limiting the
function of the staze and its cnmnal law in such
matters to the state's proper province. [ suggest
this s protecting citizens, cheie corporations and
community from unconsensual wrongs
deliberately inflicted; protecting. the young and
otherwise vulnerable; and upholding, public peacs
from affrone causing disturbance.

Crime i5 in a constant state of redefinition. It
reflacts, with a time delay, the changing values of
society and its changing, needs. Twenzy vears ago,
before the scourge of HIV/AIDS, there were no
specific offences refevant to the wilful infecdon of
others. Twenty vears ago, in most pares of
Auszalia, ttempting suicide was 3 crime.
Now,we ate told, voluntary suthanasia is probably
¢ human right. Reflection o these changes
makes it impoitant o meet in an outlook
symposium such as this. [t turns our atzention to
the age-okd quastons: What is crime? How

discretion — are not always prosecuted. In this should it be proved!

Temizory jthe ACT], 2 more radical measure is

:n:uw under contemplation to consider the The Accusatory Trial
' Rasibility of a controlled provision of hercin, ) x
wnder legal warrant, to established addicts. One of the subject marters of the 1975 report
e on Criminal Investigation which caused the
& I predicr that, in 20 years, many of our drug sharpest debates,within the commission concerned
:f
7
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the measures which should be adapeed to enforce
the rules which the cammission proposed. The
provision of an etfective disciplinary code and a
truly independent procedurs for handling
complaings aganst police was comparatively
unconcoversial. Simuarly, the inmoduction of
reforms to facilitate civil action against the state,
as representing police, were also agreed and
carried inte force by statuce. Bur the question of
the exclusion of evidence obtained in breach of
the ptoposed code raised fundamental quasticns
conceming the purpose and methodology of the
criminal wrial. If evidence was reliable, should it
not always be admiced? If it was excluded, would
that not deprive the decision-maker of the truth
and require that 3 thing so serious a3 a crisminal
charge be decided on part only of the facts?

In the United States of America, the Supreme
Court had laid dewn a swict rule or the exclusion
of evidence unlawfully obrained. It did so both
discourage the misuse of powsr and, as it was
sometimes puc, (o keep the temples of justice
protected from the comoding influence of
evidence, however reliable, which was improperly
obtained by the agents of the state.

In the end, the Law Reform Commission
favoured a statutory improvement of what was
then the Australian common-law position. It saw
its reform as a solunon “occupying the middle
ground berween the Kuruma decision and the
United Seates "extremes™. Alcthough ins scatutory
formularion was not enacted by pathiament, it
largely has been brought about by judicial
decisions (see. for example, Sunning v. Cross
(1973) 141 CLR 54; Cleland v. The Queen
{1981) 152 CLR 1; Pollard v. The {Jueen (1991}
171 CLR 177). Indeed, when the new “rule of
practice” was adopted in McKinney and Judge v.
The Queen (1991} 171 CLR 468, the position
arguably tilted even further in favour of the
accused than the commission had proposed.

The derares abaut the nature and purpose of
the criminal trial are just as ensrgetic woday as
they were when we were working on the
comrnussion's report. [ndeed, in some ways, they
seem to be hotting up. Because of the inexorable
intermingling, of criminal law and criminal
procedure, it is impertans that this symposium
should rake these debates into account. They are
relevane to the way in which the state exercises its
power against those accused of offending against
the community, protected by the state.

[n the United States, some of the more
apparently ofitnsive results of the exclusionary rile
have led 10 a movement which hopes, by lepusdation,
to overcome or moddify it. This is known as the
“rruth scheo!”. Amongs: its staunchest agherents

a5 2757858 P.a%
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are Justice Stephen, Breyer, President Clinton's
second appoinees to the Supreme Courr. Its
intellectual forbears include the lare judge Henry
Friendly of the Second Circuit Court of Appesls in
New York and Professor Akhi} Reed Amar, of the
Y3le Law Schook, Amar is no encrused
conservative. He took part in the pregdendal
campaign of Robert Kennedy and Georpe
McGovem. His s the inrellect behind a Bill
recently examiried by the Judiciary Committee of
the United Stares Senate, sponsored by Senator
Orrin Hatch of Urah. [z purports to end the
exclusionary rule altopether. Bur it also containg
provisicns to aliow victiras of illegal searches o sue
for damages and  have other remedies. Amar
considers cthat this is a better way w0 go because, in
his opinion, United Staves judges are inereasingly
fnding “unacceptable” official behaviour w be
“appropriate” in grder 1 evade the hash
application uf the exclugonary rule:

Brennan has a sportsman's model of
crirminal procedure, and it's said that since
defandants tand to be poor and black wa want
to even out the odds a {ittle and let tham iry to
exclude avidence ... But a lot of feminists have
pointed out in recent years that the victims of
lso tend to ba poor and black, and often
warnen. Excluding evidenca doss not haip the
vietims - it hurts thetm. 50 # police violate
someone's rights then maybae the person
shouid sua the police in a civil 'aw sult ..

{Tookin 1995, p.46),

The now famous judge Lance [, presiding at
the Q. §. Simpson trial (possibly, after the tial of
Jesus Chsist, the most intematicnally, recognised
wrial of all dme) is reporzed 1o be 3 member of the
guth school. He is, after all, a former prosecutgr.
He must have felr the sting on many occasions of
the exclusion of evidence which would have
clinched the prosecution case (Toobin 1995, p. 46).
A question arose during the Simpson trial as to
whether the prosecution should be 2llowed w0
intreducs evidence of O. J. Simpson's history of
dormestic vielsnce against his deceased wife. The
defence cbjected, contending that it was unduly
inflammatory and essendally irrelevant to the
murdet trial. Judge Tzo allowed some only of the
evidence to be provad, According 1o Professer
Amar:

. R would havé been wrong — i would
have viciated commonsensa — to deprive the
juty of the histery of this relationship belore
the murders

(Toobin 1595, g, 46)

The Simpson case daily fllusaares to millions
the importance of criminal procedure for effective
enforeement of the criminal law. Femimust and
minosity scholars have commented on the

16:03
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iraent which evidendary rules and criminal
wcedure have sometimes presenced, particularly
"ihe successtul prosecution of offences against
: nen and disadvantaged minorita;.

I Australia, two recent events have enlivened
jisGebate: One is the publication of Evan
yhirton's book Trial by Voodoo (1994). Thisis 2
ook by an experienced and distinguished
;oumﬂlj-“ who takes to task the mode of mial
such we have accepted for the proof of criminal
D pousstions. Brawing upon decades of cbserving
inal ranls and roval commissions, Mt Whitton
gdearly unimpressed by many of ous legal rules,
Amongst his special rargers are the right to
dence, the accusatory and adversarial rrial

em, the hearsay rule and the limication on the
proof of similag fzets. He does not much hke the
dicial discredon to exclude unduly prejudicial
';viden.cc. Generally speaking, he thinks that a
weprer way of dealing with corruption allegations
wuld be tw take them flom the general criminal
gourts and 30 put cthem into special gibunals:

Qiven the ¢ffect of corruption on

democracy, in my vidw charges Iaid a3 & resull
of corruption ingquires shauld be heard by
special trlbunals which beer the same
avidenca as the iaquiry. A shoner and cheaper
way would be simply {0 empanal a jury with
Ihe commigsioner. If thal increasud the velocity
of a move to the European criminal justica
systam, $0 much the better

[Whiteon 1994).

The second event was the publication by che
High Court of its judgtrent in Ridgeway v. The
Queen (1995) 129 ALR 41 (HC} 98. There, the
wurt by majority (Mason CJ, Brennan, Deane,
Dawson, Toohey and Gaudron J], McHugh ]
disenting) upheld an appeal and entered an
toquittal in a case whers the accused had been
conicted of obtaining prohibited imported drugs
which had been imported into Australia in
contravention of the Customs Act 1901 (Cthy. In
face, the drugs (140.4 grams of hecoin} were
imported into this country pursuant o 3 scheme
oiginally devised by the accused. But, as the
evidence showed, they were actuaily imported in a
“onezolled importation”™ by police officers acting
in to-operation with the police in Malaysia and
Singapore.

The High Court of Australia unanimously
tejected a defence of entrapment which M
Ridgeway had propounded. But the majority set
aide his conviction upon the ground that the
flegal importation of hetotn, which was one of the
esential ingrediencs of the offence charged, had
dcwally been carried ouz by police officers in clear
tenwravention of the fegislative provisons creacing
the very offence of which the zppeilant was

FEDPOL PUB RFFAIRS Br
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convicted. To the plea chat this was the only way
that the propounded offence could hava been
commiteed in a “controlled” situaton, Mason CJ,
Deane and Dawson |] seid:

Such an argumant must ... ba addressed o
the Legisiature and not to the Courts. If it be
desired that those respansible for the
investigation of crirme should be freed from the
rastraints of some provisions of the criminal
Iy, & legislative ragime should be in
introduced axempting them from those
requirernents, In the absence of such a
legislative regime, the couns have no choke
but 1o their face firmly againgt grave criminality
on par of anyore, regardiess of whathar he or
she, be governmant officer or ordinary citizen,
To do otherwise would be o undermine the
rule of law Itseif

(Ridgeway v. The Queen {1995)129 ALR 41 (HC) 531

To like effect was the judgment of Breanan J:

This result is manifestly unsatisfactory from
tha viewpoint of law enforcement. As a
technique of law enforcement, the so.called
‘controlled” importation ... may be an
acceptabia technigque for the dwtection and
breaking up of drug rings but, if that be &6, the
lew-eniorcarment agencies must address their
concems to the pariamenl, So long ag the
ungualifad terms of [the Act] reveal the
patiiament's intantion to prohibit all parsons,
including the law-anforcemant agencisg from
imperting heroln, it is net for the courts to
encourage the executive branch of
governmant ¢ sanction a delibecate course of
conmravention. The exacutive branch of
govemnment cannot dispense its officers from
tha binding eftecl of the laws pressribed by the
parliament. if law-anforcement agancies apply
tor an amandmenat of the laws to permit the
employmant of dataction methods such as
those used in this case it will before the
parliamant 10 ¢ensider whether cantroi should
be legisiativaly prascribed, Toe parliament
might impase conditions upon the
employmant of thosa matheds. The pasliamant
might place responsibilities for authorising the
Importation of protibited imports far detection
purpeses upaen specified officers who will be
liatle if they fail to exercise suparvigion over
the operations of the law-enforcemant
agencies. it is manifest that there will be
anomalias, if not corruption, in the conduct of
such operations in the absence ol adequate
suparvision. But provisions of that kind eannotl
be prescribed by the courts, thay arg
appropriate matters for congideration by the
parliament.

Ridgeway v, The Queen {19951 129 ALR 41 (HO) 676).

F.8e
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In his dissenz, McHugh ] appealed o what he

SAW 35 COMIMonsense:

It saems likely that the members of the
Australian Police Force [siciwho factitated the
impontation of nerin into Austiralia have
committad oflences against the Customs Act.
Bul they acted with the best of motives,
Moreover, it seems clear that they thought they
were acting lawiully in accordance with
minisierial agreemenrt. In those circumstanicas |
would find it unsurprising that, in hs exercise
of his discration, the Directer of Public
Prosocutions would not prosecute the police
officars involved. ... As a result of his own plan
« the appeliant without raasonable axcuse
had possession of haroia which had been
Imported inte Australia in contravention of the
Customs Act That constituted the offance for
which he was convicled. Ha had avan
obtainec thal heroin frem the persen whom ha
had asked to ympert L. The [ect that unlawiu
conduct of Australian Federai Pollce ofticers
may have assisied that person & carry out the
appellant’s instructions does not maan that
thay have created the offence for which he was
convicted. Possession of the hargin without
lawhil excuse was the assence of the offence.
The appellant's pessession of the hanoin was
the result of s own initislives, formaa without
any inducamant from the police officers,

Racgowar v.The Quecn {1795) 129 ALR 41 (HE) 510,

95 27STHS8 P.@7
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Here, ] believe, is the essence of the difference
between the thesis advancsd by Mr Whitren's
bock and the thesis which aur courts have
wradidionally upheld. This s often expressed in
rerms of the muldiples of guilty accused who must
go free in order thar no innocent person should
ever be convicted of a crime. But Mr Ridgeway's
“innocence” was purely technical, Therefore,
there was a further and more fundarmental
prineiple which was at stake here. It was tha the
greac power of the stare in the prosecution of
criminal offences muat, in the defence of the
freedom of all, be kept under stricr check. [na
sense, the courts are saying that it is mere
imporeant that such a check should be enforced
even than that an offender, (including one such as
Mr Ridgeway). should be convicred

Professor Charles Nesson in the Harvard Law
Review explained:

Our belief in tha legitimacy of the legal
system is a function of the extent Yo which we
fael it reflects our values, and to a conskderable
axtent cur values are influanced by the affact
the legal system has upon us. The judicial
system i§ in conversalion with society, a
canvarsation whose volume and intensity
dapends on the aystem's ability to gererate
aceeptable verdicts. ... One who i3 absoiutely
committed to the process ot ascertalning and
testing ihe truth, and who would thus shun any
concessions Of e Search for truth 1o the

Ridgeway is the type of case chat causes Mr

Whiton to teach for his bortle of vitriol, And he proguction ot acceptadle verdicts, may lind

is hot alone. .that he does 36 althe expense of other
important values. Ha may discover that
Behind the majorify and minority opitions in @xirames in Ihe pursuit of tnuth can impair the
Ridgeway lies an importan: difference about the syslem's cepacily to generate acceptable
basic purpose of a criminal trial which it is vemdiels and thus !Jndgrcul its abllity.to project
appropiate for us to reflect upon. In requiting the the norms embodied in the substantive oo,
e weighing up of the pubiic incerests involved, the The discomfoding thought that our quest for
. . majority made 1z clear thar the question of truth must nal weaken our drive towards
unfaimess to 2 particular accused was only of acceptable verdicls undarmines the
peripheral imporrance in deciding whether comfortadle positian that our drive towards
evidence of an tlegally procured offence should be accaptable verdicls shoulkd not compromisa
excluded on public policy grounds: ur guest for the truth.
However, with raspect to Mr Whiton, the
The critical question was whether in all the Edropean systems of inquisitorial rriat which he so

circumstancas of the case, the considerations
of public policy favouring exclusion of the
avidence of the appellant’s ofience, namely the
public interast in maintaining the integrity of colondal wadition, the prosecutor sits not at the
the couns and of ensuring the observance of Bar table but in a special bench closer 1o the judge
the faw and minimum standards of propriety and not much lower than the judicial bench. The
by those entrusted with powers of law geogtaphy of the courtroom is highly symbolic.
enforcement, outweighed the obvious public The prosecuror is 1 a closer relationship to the

interast in tha conviction and punighmant of career judge - indeed they are. 1n a sense,

the appeliant .. members of a like career service. {nder prompting

tRalieny v The Queen {15955 129 ALR +1 (HS) 57 of the European Commussion and Court of Human

clearly prefers, are by no means perdect. [ see this
on my visits t the courts in Cambodia for the
United Nations. [nherited from the Freach
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1,505, established civit law couneries such as
tance and italy are now medifving their pend

" geduze to approximate more closely ¢ that of
" mon-law crial, with its more tender

& _,.;nu'on <o the nghis of the atcused. Eoremost
$ L ongse these common-law righes is the righs to
et and not 1o be forced to incrinunace one's
2l elf-aceusation is a maderm form of torture.
. c2n be extracted by procedural means just as
ycively 35 by the barbarities of the Stac
“amber. The imporeane stand which our

. grinal justice system has caken, until now, is

- patthe search of the criminal mial is not, a3

. peh. for e ruth. I is not, 35 such, o

- jermine becween guik and innocence. Itis

. agead, STALUEOTY eXCePHiONS apart, W consider
“hether the state has proved it case against che
xeused Deyond reasonable doubt,

Those who become impatient with the rules
yhich our crirninal justice system has established
save their teasons of course. They must be
tstened 10 with cave, especially if they have the
uperienge in our courts as Mt Whitten does.
Oeusiders often see error more quickly because
ey are without preconceprions. Bu: we who
" imow what the criminal justice system is really
"~ sbout enust oy t0 explain its ultimate
wstification. It is 1o sirike the talance berween
adindual rights and crimual law enforcement
ina way that keeps the great power of the stare
and its agencies under cheek, That check
protects the innocens as much as the quitey. Tc
its the standard for human righes observance, [t
proceets the rule of law.

M

T

AT

Doubtless refinements and reforms in
triminal procedure can be adopted which
remove OT mindroise results whuch seem o offend
commonsense. This is what the High Court said
n Ridgeway, Conurolled importativns may
indecd be needed. But they require iegislanive
snction. It is essenial that the najve view that
the criminal trial has one purpose alone. namely
% astertain the tuth, should be answered. Our
wcusatory criminal procedure has, 1t s true,
weaknesses and fauls, But its great ssrength is
that it has defended us rom the oppressive
sare, Other countries, with civilisations older
than qurs, have not been so fortunace. Tha
conutols impoged by the mode of trial are an
ingredient in our liberties. They lie at the varv
cote of our system of criminal justice. That core
should not be readtly surrendered 1o
nquusitions, special wibunals, enforced selfs
incnmingtion, the reversed onus, obi:gatory pre-
trial discovery and the many other means that
might secure the truth, They may do so at too
high a price. That is why 1n criminal law
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and procedure thefe must be continuity
and respect for fundamentals as well as
vigilant atzention to reform.

1 hope that this 20-vear reflection will
encoutage the patticipants in this symposium o
remember the imparcance of eriminal procadure
0 the substantive criminal law. The lesson of
our legal system is always (@ remember
procedure. And nowhere more than in the
criminat law. In the lively reflection on crime in
Augeralia which it is the purpose of this
symposturn ¢ offer, my advice is this -
remember procedute. [n procedure may be
found many of our liberties,

Neither concern for victims of erime, not
anxiety that the right (o silence is sometimes
used by the guilty is enough to alter the
fundamental rule that the state must prove its
accusation and do so very clearly. Neither the
rejection of some probanve evidence nor the
oecasionsl controversial exereise of a judicial
discresion 1o excluds relevant evidence wartant
1 change in the very nature of our criminal wial,
For that mode of thal has much mporeant work
to do for our society. And the need for it
increases, and does not diminish, 25 the power of
the state is enhanced by its modern organisation
and enlarged by new technology.

Those who would zrode the secusatory tial
need to be reminded in each new decade and
generation chac it {5 the centrepisce of
something which, in 2 way, defines the very
narure of our society living under the law. It is
part of our civilisation. In truth, ivis
constitutional in it character., |, for ane, would
defend it from Rurtiver erosion. Yer drip by well-
mearung doip, it is eroded by legislators and
somesumes by judges - in the name of guth of
efficiency o public poticy. The time has come o
ety halt.
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