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. Four recent developments have made the topic of independence of the

ciary of pressing concemn for me.

REBUILDING THE JUPICIARY OF CAMBODIA

-fl"he first is my work in Cambodia as Special Representative of the
ecretary-General of the United Nations. My task is to provide technical
vice and assistance to the government and people of Cambodia. 1 am
d to report‘ twice a year to the Secretary-General ‘and to the General
Assémbly and Comumission on Human Rights of the United Nations.
viously, one of the key areas where progress must be made is in building
titutions which uphold the rule of law. In a country devastated by war,

evolution, invasion and genocide, it is vital to replace brute power with law.

My first contact with Cambodia was in the training of judges in 1994.
mey would help to replace the anarchy left by the Pol Pot regime and its
aftermath.  Since then, more than two hundred judicial officers have been
ppointed. Many of them were formerly teachers. Few judges or lawyers
emained in Cambodia after "year zero” in 1975. Naturally enough, the
utocratic regime first disposed of lawyers. The judiciary was dismantled.
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ints. But as the government is often a litigant, as the separation of powers
"sﬁrined in the Cambodian Constitution, this vestige of colonial rule must
Yet who is to supply the books and legal expertise that will take the
of the skilled officials in the Ministry in Phnom Penh? These are the
prap_;cal difficulties of building an independent judiciary observing the rule of
afi;ii,ﬂ a country such as Cambodia.
BEUING PRINCIPLE, I EPEND
In August 1995 I was sent a copy of the Statement of Principles of the
'péndence of the Judiciary adopted in Beijing, China. In the preparation
of these principles, the Chief Justice of Western Australia, the Honourable
f Justice David Maicolm AC, has played a leading role. He was present
¢ Sixth Conference of Chief Justices of Asia and Pacific in Beijing when
the S’tatemem of Principles of the independence of the Judiciary known as

" Australia, as it is at last recognizing, is part of the Asia/Pacific region.
his is our great opporﬁmity. We should make the most of it, including in the
eld of law. '

The Beijing Statement embraces the doctrine in Article 10 of the
Jniversal Declaration of Human Rights, reflected in turn in Article 14(1) of
'e"- international Covenant on Civil and Political Rights, promising that
“Véryone is entitled to a fair and public hearing by "a competent, independent

nd impartial tribunal established by law". The Beijing Statement" asserts
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independent judiciary is indispensable to the achievement of this

."a) the judiciary shall decide matters before it in accordance with
its impartial assessment of the facts and its understanding of the
law without improper influences, direct or indirect, from any
source; and

(b)  the judiciary has jurisdiction, directly or by way of review, over
J all issues of a justiciable nature.”

Aﬁer a number of paragraphs asserting the integral importance of the
d pﬁhdence of the judiciary for the attainment of a rule of law society, the

*8.  To the extent consistent with their duties as members of the
Judiciary, judges, like other citizens, are entitled to freedom of
expression, belief, association and assembly."

2"13. In the selection of judges there must be no discrimination
against a person on the basis of race, colour, gender, religion,
political or other opinion, national or social origin, marital
Status, sexual orientation, property, birth or status, except that
a requirement that a candidate for judicial office must be a
national of the country concerned shall not be considered
discriminatory.”

The Statement recognises that the structure of the legal profession

ffers between societies. In some, the Judiciary is a career service. In
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"21. A judge’s tenure must not be altered to the disadvantage of the
judge during her or his term of office.

22.  Judges should be subject to removal from office only for proved
incapacity, conviction of a crime, or conduct which makes the
Judge unfit to be a judge."

The Beijing Statement records that a judge whom it is sought to remove
m office must have a fair hearing which conforms to established standards

of judicial conduct, the judgment in respect of which, whether the hearing is
o

Id in camera or in public, must be published. There is then a paragraph of

nsiderable importance for what follows in this essay :

- "29.  The abolition of the court of which a judge is a member must
' not be accepted as a reason or an occasion for the removal of a
Judge. Where a court is abolished or restructured, all existing
members of the court must be reappointed to its replacement or
appointed to another judicial office of equivalent status and
tenure. Members of the court for whom no alternative position
can be found must be fully compensated.”




:There follow sections dealing with judicial conditions, the jurisdiction
ges, judicial administration, the relationship with the Executive, the

“ndiother bodies. The Statement concludes :

1 is the conclusion of the Chief Justices and other judges of Asia and
the Pacific ... that these represent the minimum standards necessary to
be observed in order to mainiain the independence and effective

ﬁz&ctianing of the Judiciary.”

It is 2 heartening sign, much to be welcomed, that the judiciary of Asia

an the Pacific have come together and given voice to this common cause.

2T

m\nted to sit in a court house in a country whose people have many shared
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When 1 was in Solomon Islands I went to the Church Service at
amabas Cathedral. Save for Westminster Abbey, I have never heard such
iificent singing. The point I noticed was that there was not a single white
fac émong the priests who served the sacrament to one thousand
lej;égants. Religion has been planted deep. It has grown strong in the soil
olomon Islands. It is now my responsibility, and that of the other

triate judges, to do the same with the rule of law and the independence of
the ﬁdiciary. That is why, from the beginning of my {erm as President, I have
isted that a judge of the Solomon Islands High Court should sit as an
't‘zr_ig;]udge of Appeal in the Court of Appeal. The objective, as in the
chand in the other branches of Government, must be to transfer entirely
hie-principles of the independence of the judiciary and the rule of law to the

és and lawyers of Solomon Islands.

ATTACKS ON JUSTICE IN AUSTRALIA

In September 1995 1 received the latest issue of the publication by the
u_gtre for the Independence of Judges and Lawyers (CIJL) Attacks on
ﬁi:l’ic::ﬁ This is an annual report of CIIL on the harassment and persecution

Judges and lawyers around the world. It contains entries on nearly sixty
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In the past, Australia tended not to be mentioned in this volume.

the latest part, four pages are devoted to departures from the

In an essay published in the Australian Bar Review ("Abolition of
i_lrts and Non-reappointment of Judicial Officers”) I traced the origins of
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Slways observed during colonial days. Perhaps that fact helps to explain the

of New South Wales. This followed a referendum to entrench the

S

al Court of New South Wales upon the abolition of the old Court of Petty
Sessions. There have been many other instances. I wish to concentrate upon

05¢ which have occurred in Victorian courts and tribunals.

YICTORIAN ADMINISTRATIVE APPEALS TRIBUNAL
Members of the Administrative Appeals Tribunal of Victoria (AAT")

were typically appointed for three year terms. But these office-holders were,
ﬁally automatically renewed in office. However, in March 1994, three
a'PDOi_ntees who had an earlier association with the Opposition Party were not

appointed by the Victorian Government. Of course, appointments are
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| the prerogative of the executive government. But the former
ention of reappointment was defensive of the independence of the office-
d;,,'s of the AAT, which performs duties in many ways similar to those of
. The government was accused of undermining the independence of the
Tribunal, especially important because of its function in adjudicating disputes

fween the members of the public and the government and its agencies.

; ;fhe Attorney-General (Mrs Jan Wade) denied that there was any
1i'tic;'=11 motive whatsoever for the move. She claimed, rather unpersuasively,
tha she was simply seeking to find 'fresh faces'. The President of the Law
fufe of Victoria, Mr David Denby, ;sajd that the legal community was
ncerned about the non-reappointments. Professor Cheryl Saunders of the
r_éity of Melbourne stated that the insecurity arising from short-term
Sointments to the AAT ‘provides obvious potential for inroads to be made
' e Tribunal's independence’. No convincing reason was given for the
reappointments of the three retirees. The only common feature of the
fiiree members was their link, or that of their spouses, to the Opposition Party.

Mr Michael Wright QC, and other members of the Planning and Local

vernment Bar in Victoria, wrote to the Melbourne Age drawing to public

ention the effect of the government’s action in ‘undermining the
ndépendence of the Tribunal :

“Independence can exist, and can be seen to exist, only if members of
the Tribunal have sufficient security of tenure of office to act without
. concern for reappointment. The legislation does not prescribe a
particular term of office for members of the Tribunal. However, it has
* been the invariable practice 1o reappoint permanent members of the
Tribunal who are of good behaviour and who are willing to continue
in office. A number of members of the Tribunal have accepted short-
" term appointments, in many cases of only three years, in the
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éxpectarion that this practice will provide the necessary security of
“tenure.”

“Mr Wright and his colleagues called upon the government to reinstate
previous practice. They wamned of the destruction of 'fragile community

safidence” in the Tribunal dealing with complaints against the government.

“Once again, the government was unmoved.

"g"" " + . - . »
structure of the Commission was not dissimilar to that of the former New

S

outh-Wales Industrial Commission. By the Employee Relations Act 1992

rc)‘- s 175(1) it was provided that 'on the appointed day the former
giﬁmission is abolished and the members of the former Commission go out
ofoffice’. The Act did not make provision for the appointment of members of
old Commission to the new. True, the President of the old Commission,
"Iu'st_jce Alan Bolton, was offered appomntment as President of the new,
EJWever, he declined to accept the appointment. He reverted to his position
as a full-time Deputy President of the [Australian] Industrial Relations

11
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their applications would 'not be treated more favourably than those of other

aPP“"amS"
cgmmission was drafted with the majority opinton of _ the High Court in

iomey General for New South Wales v Quin (1990) 170 CLR 1 in mind.

of the fifteen members of the old Commission, five declined to apply for a

It is clear that the letter to the former office-holders of the

position in the new Commission. They were offered a non-negofiable ex

gratia termination package as determined by the State Department of Industry
and Employment. The remaining members, including two Deputy Presidents
and eight Commissioners, sought appointment to the new body. As the
appointments were miot finalised by 1March 1993, the government made
temporary appomntments for a period of three months. In the result, within
that time, the two Deputy Presidents were successful in their application but
only two of the eight Commissioners succeeded. The wumnsuccessful

Commissioners were offered ex gratia termination packages.

When informed of the operation of the Act, members of the old
Commission, through the President, expressed their concern to the Minister at
the failure of parliament to provide for automatic appointment of the members
of the existing Commission to its replacement body. Attention was drawn to
the report of the Joint Select Committee of the Federal Parliament on the
tenure of appointees to Commonwealth tribunals. In the final Annual Report
of the President of the old Commission, the retiring President observed:

"The policy of the Employee Relations Bill is not for consideration in
this Annual Report. However, it is appropriate that all members of the
Commission have been duly appointed by successive Governments
until the age of sixty five years under the Industrial Relations Act 1979
and have performed their duties on the Commission with distinction.
In these circumstances, all members of the existing Commission
should be offered equivalent positions on the Employee Relations
Commission in accordance with the recommendations in the report of

12
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the Joint Select Committee. Statutory protections are provided to the
holders of office on quasi judicial tribunals so as to allow them to
pring independence of judgment to the resolution of the issues which
come before them. The resolution of industrial problems and disputes
ofien involves consideration of complex and controversial issues and a
palancing of various interests. To perform their role effectively,
ndustrial Tribunals must retain the confidence of the parties and the
community and must be independent of governments, employers and
unions. The members of the Tribunal must exercise their functions in
a fair and impartial way.”

The serious injustice done to the members of the old Commission who
were, in effect, compulsorily retired by the legisiative abolition of their offices
gained little attention in the media. It was the substantive provisions of the
legislation affecting pay and conditions of workers which dominated the
media coverage of its passage. When the Bill was in parliament, the Law
[nstitute of Victoria urged the Victorian Government to give an assurance of
reappointment. The government failed to do so and, eventually, refused
appointment to many. The Law Council of Australia urged the Minister for
Industry and Employment to conform to the principles necessary for the
independence of office-holders in statutory tribunals.

The President of the Law Council, Mr Robert Meadows, expressed the
opinion that to require the members of the Victorian IRC to complete for
positions on the new body, was not consistent with established principle. The
Minister and the government rebuffed all of these representations, As the
headline in the Melbourne Herald Sun put it blhuntly, the government
administered the ‘[ajxe for 16 IRC bosses’, the bosses' involved were the
commissioned office-holders whose duty had been to act fairly and
independently and against whom no wrong or misbehaviour was ever alleged,

still less proved.

18
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1 now reach the most serious of the departures from the convention
which I have described. It affects an undoubted court and undoubted judges.
By the Accident Compensation Act 1985 the Parliament of Victoria
established an Accident Compensation Tribunal. Its members enjoyed the
rank, status and precedence of a judge of the County Court of Victoria. They
gerformed judicial duties. They were each to hold office as a judge of the
Tribunal during good behaviour until attaining the age of 70 years. They
Id be removed from office only by the Governor of Victoria on an address

cou
of both Houses of Parliament.

In November 1992 the Parliament of Victoria enacted the Accident
Compensation (WorkCover) Act 1992 (Vic). Section 10 of that Act abolished
the Tribunal. It made no prowvision for the continued existence for the office
of the judges or for their tenure. The result was that all of the judges who
were not reappointed to some equivalent office in the County Court or the
Victorian AAT were effectively removed from office. They were removed
without the proof of misbehaviour or by the exercise of the parliamentary
procedure promised to them by parliament and accepted by them on their
appointment. The result was an unprecedented protest from judges in
virtually every jurisdiction of Australia. The Victorian Attormey-General has
since said that she heard from 82 Australian judges. The International
Commission of Jurists, the Centre for the Independence of Judges and
Lawyers in Geneva, the Law Council of Australia, Law Societies and Bar

Associations th}oughout the nation, individual judges and others protested.

All to no avail. The government was given support by ill-considered
editorial opinions, as, for example, that in The Age. It acknowledged that

tibunals 'are here to stay' with an ‘essential job’ but asserted :

14
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"The mistake is (o think of them as courts. Their job is administrative:
quasi Jjudicial at best. It is the fault of successive Governments that
they have become robed in the judicial mantle. The reasons are
understandable. It is necessary to give them real authority to
demonstrate that they are not merely creatures of the Executive, and
10 attract decent talent. Understandable but wrong. Judicial status
and the independence which goes with it must be jealously reserved to
the occupants of truly judicial office - the judges of our courts.”

These were words of cold comfort to the judges, known as such,
promised such tenure, performing independent decision-making, thrown
suddenly out of office. Of the nine who were not appointed elsewhere, each
was provided with monetary compensation falling far short of the promise of
office to the age of seventy, to say nothing of pension and other rights. They
were afforded ‘compensation’ of money but not for the dispossession of office,
status, and loss of reputation. They have commenced proceedings in the
Supreme Court of Victoria. Those proceedings are under the scrutiny of a
number of international bodies including the Law Association for Asia and the
Pacific {Lawasia), the Intemational Commission of Jurists and the
International Bar Association. The newly appointed United Nations Special
Rapporteur on the Independence of the Judiciary, Dato' Param
Cumaraswamy, when visiting Melboume in December 1993, expressed his
concemn. He promised to observe the former judges' proceedings closely.

They will also be closely watched by many others.

Presumably to defeat similar claims in other contexts, legislation has
been enacted by the Victorian Parliament to alter or vary the Constitution Act
1975 (Vic) s 85 to prevent the Supreme Court from entertaining actions for

compensation or other amounts because a member of an abolished body has
lost office.

15
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cﬁ';ﬂi)'ent is Mr G Levine, a well respected magistrate. According to media
N .
ports, Mr Levine was spoken to in August 1994 by the recently appointed

In September 1995 the Senior Magistrate of the Children's Court
gned and was replaced.

CONCLUSJONS
The Melbourne Age on 30 November 1994 in an editorial "Matters for

lgment” commented on my remarks to like effect as above, concerning the

effective removal of office-holders in the way described above and elsewhere

"The principle of judicial independent is so central to the rights and
Jfreedom of all Australians that it is rarely discussed We take it for
granted that judges will conduct trials and reach decisions with
meliculous impartiality and with total disregard for political currents.
What's more, we take it for granted that the reverse also applies : that
no Australian government would risk the wrath of the electorate by
[fiddling with the independence of judges or the legal process.

But are we justified in holding such comfortable views? Justice
- Michael Kirby ... has his doubts. In a speech to a gathering of judges
and lawyers in Perth on Monday [he] reeled off a long list of changes

16




nade by governments to the personnel, powers and procedures of
ourts and tribunals throughout Australia in recent years. The
.common result of these changes, in Justice Kirby's opinion, has been a
‘Jessening of judicial independence. Furthermore, the situation is
‘worst in Victoria, where 'the largest challenge to the conventions
-prolecting judl(,‘!af officers and other independent decision-makers has
“pceurred ...

’fhe leader writer questioned the correctness of my assumptions about
0@ from office of the Law Reform Commissioners and the Equal
Oﬁpﬁtﬁlﬂit}/ Commissioner (Ms Moira Rayner). But went on :

Where Justice Kirby is on safer ground is in warning that, in general,
the constitutions of Australian states provide scant protection for
Judicial independence. Even here Mrs Wade would take issue with
him, by claiming that section 85 of the Victorian Constitution and the
Kenneti-instituted scrutiny of acts and regulations committee. give
Victorians a greater surety of judicial independence than the citizens
of any other state. None the less, the legislative foundation for
Jjudicial independence is fragile. Its continuing existence depends
largely on respect for established conventions. By drawing attention
to this fact, Justice Kirby has done us a service."

1t is not enough to draw attention to the problem. Action must be taken
an"&ﬁ;c can no longer rely upon conventions previously long honoured. It is
s’@ntial that the culture of respect for judicial independence, and the
_n_debendénce of others who hold office who need similar independence from
 Executive, should be re-established. On the path to re-establishing it, it
would be desirable that other States of Australia should take the same course
‘_,New South Wales. They should entrench in their constitutions the same
ovision as now applies in New South Wales protecting judicial office-
1ders, at all levels of the hierarchy, from removal except for proved
apacity or misconduct. They should also provide protection in the case of

e abolition of courts so that judicial officers who belong to them must then

17
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ointed to a position of the same rank and salary. In the old days,
licians of all political persuasions observed these fundamental conventions
y. In the past twenty years, under Federal and State governments, Labor

Cbélition, we have seen departures from these principles.

My experience in Cambodia, Solomon Islands, and elsewhere in the
d. teaches me the importance of preserving the independence of judicial
holders and those who need similar independence to perform their
ties p;-pperly. The Beijing Statement of Principles of the Independence of
diciary applies as much to Australia as it does to China, Burma and
l:a_uds. Attacks on Justice includes reports on affront to the
ependence of judicial office-holders in Australia. Lawyers of today should
lant about these attacks. It is not enough to talk and write about them.
jon is required. That includes action to amend our State constitutions to
tate judicial office-holders the same protections as are contained in
‘ederal constitution. Whilst we are about reflecting on Australia's
itutional arrangements for the new millenium, this subject, more than
:more fashionable, should be at the top of our list. It is time to stop the
o_l_lgratulations it Australia and to look seriously at the destruction of

tant conventions protecting judicial independence.
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