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INTERNATIONAL LEGAL NOTES

THE 1SSUE OF SELF-DETERMINATION REMAINS

STTIMOR & INDONESIA:
N OF THE INTERNATIONAL COURT OF JUSTICE

"'fhe decision of the International Court of Justice on 30 June 1995
\ ;ed the case brought against Australia by Portugal. The outcome of the

ding has been noted elsewhere.! The International Court held, by a

rity of 12 Judges to 2, that the Court could not adjudicate upon the dispute

fired to it by Portugal. The Court found that there was a justiciable dispute

between Australia and Portugal, It reaffirmed the importance of the principle of
[f-determination. But it differed upon whether Portugal had the necessary

: dmg to maintain the action and whether the application was maintainable in
] "at;scnce of Indonesia, Judge C J Wecramantry and Judge ad hoc K
"zpwski dissented.

}’ortugal had brought the case against Australia seeking a ruling on the
aty ;,of December 1989 between Australia and Indonesia providing for the
)l 'tgticm of the continental shelf of the Timor Gap. Portugal submitted that,
by egotiating and ratifying the treaty, and by taking measures to implement it,

Ii:'alia had violated the rights of the people of East Timor to self-




" determination, as it evolved from the Charter and from the
United Nations practice, has an erga omnes character, is
irreproachable. The principle of self-determination of
peoples has been recognised by the United Nations
Charter and in the jurisprudence of the Court ...; it is one
. of the essential principles of contemporary international
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tor, BAPD/DPA, as his Special Representative for East Timor. Mr
ell provides the good officers of the United Nations towards resolving

dﬁerences between Indonesia and Portugal and the people of East

The Indonesian Government has itself appointed a roving Ambassador on
umor. He has met dissident groups in London and at Burg Schlaining near

ienna.* Indonesia’s President Socharto has said that Indonesia “will not move

kwards ... even for one step [in respect of East Timor]. We are ready to face

hallenge end hurdle, both from at home and abroad”. Nevertheless, the
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saty previous years. As well, a series of books have been published by human
ights organisat:ions drawing attention to the issues presented by the rights of the

of East Timor to self-determination.®

ATIONAL CONFERENCES ON EAST TIMOR

One of the largest conferences on East Timor actually preceded the
seision of the International Court. It took place in the chamber of the
ament of Portugal between 31 May and 2 June 1995.

Present at the meeting were representatives of 33 Parliaments and elected
‘s"etn]ilies. One feature of the Lisbon conference which struck many foreign
crs was the strong support given to the Portuguese stand on behalf of the
plé~ of East Timor by the representatives of the Governments of former
Ig'uguese colonies, now i.nde*péndent. There were large delegations from the
~R§ghétﬁcnts of Angola, Cape Verde, Guinea Bissau, Mauricias Islands,
o‘iémbique and St Thomas and Principe. Amongst the Australian participants
efe Senator Christopher Ellison (Lib, WA), Senator Julian McGauran (Nat,
) Mr Garrie Gibson MP (ALP, Qid) and Mr Edward Grace MP (ALP,

NSW). Justice Michael Kirby participated and addressed the conference in his
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Ef.mthe exercise by the people of East Timor of their right, by international

self-determination. Eventually, his “Action Plan” was adopted by the

The Action Plan contained steps which could be taken by members of
na’tic'mé.l and sub-national Parliaments to support the cause of self-determination
East Timor. Amongst these steps were:

3 Adoption of Parliamentary resolutions calling for the exercise of the right
to self-determination of the people of East Timor;

Proposal of Parliamentary missions to the same end;

.: Establishment of Parliamentary committees to receive reports and focus

attention on East Timor;

* Raising the position of East Timor with major investors in Indonesia;
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ih are#s of Indonesia claiming to exercise the peoples’ right to self-

termination, have attracted a number of recent studies which are deserving of

1¢ conclusion written by Professor Christine Chinkin, Dean and Professor of

tional Law at the University of Southampton in the United Kingdom:

it

Although we had come from different legal
Jurisdictions we had come to remarkably similar legal
conclusions about the illegality of Indonesia’s actions in
East Timor. However, it is also hard not to feel
increasingly frustrated by the limitations of our discipline
which interlock and impact upon each other 1o such an
extent that they seem at limes to undermine the very
purpose of legal analysis.”

Professor Chinkin points out that enforcement of international law

requires political will.'® She concludes:

“The United Nations lacks the resources, both financial
and human, to underiake effectively the many tasks with
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‘which it is now presented. ... The shortcomings of actions
authorised by the United Nations ... has weakened
confidence in its ability to take decisive action in such
-~ matters. ... It is evidently facile to think that [the action in
Haiti] could provide a model for the removal of the
. Indonesian regime from East Timor, even if the United
- States were {o provide support. In addition, the claims of
self-determination coming from the newly emerged pattern
of nationalist conflict has deflected attention even further
away from long existing “classic” claims such as that of

- East Timor.”
In 1994 Amnesty Internationa! in London published Power and Impunity:
ﬁn‘ranlilfights Under the New Order. This is a study of Indonesia and Fast
- It concludes w:th & series of thirty-fwo recommendations to the
mﬁmt of Indonesia and to United Nations Member States to improve the
mm:annghts situation in Indonesia and East Timor. The recommendations are
sed to the prevention of further human rights violations, the promotion of
N f:ights and action by United Nations member countries."
Most recently, the Asian Forum for Human Rights and Development
“ORUM-ASL&) has published a book Stability and Unity on a Culture of
4, 2 This analyses Indonesia fifty years after its independence from the
Néthe;'lands. It describes the past structures of repression which the Government
;donesia inherited upon iudei:endence. The thesis gf the book, which is the
product of a delegation of Asian human rights lawyers which visited Indonesia,
is that the fundamenta! character of the Indonesian Republic was stamped upon it
n}_ its origins in Netherlands® colonial rule. Because that rule had extended
an"d‘: over-stretched itself over the two thousand main islands of a huge

ipelago, containing some of the most densely populated areas of the world,
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“In Irian Jaya and Aceh, in addition to dealing with
immediate human rights issues, the Government should ...
develop alternatives to accommodate the interests of the
non-Javanese. lis success in dealing with the conflicts in
these two regions may well contribute to creating more
equitable political and economic ties between different
islands and the central Government. On the other hand,
its obsession with a unitary model and integrationist
Ppolicies in the name of Pancasila may create even more
lensions between the center and the periphery. As a first
step the Government should allow free debate and
discussion on the relationship between the center and the
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" regions, including discussions on autonomy and
decentralisation of power. "

:" Raise awareness of legal issues in Indonesia amongst the Australian legal
;- community;
‘Devclop strong links between the legal professions in both countries;
‘Raise funds for Indonesian legal aid organisations;
Retain a watching brief on the legal and human rights situstion in
Indonesia and East Timor; and
Promote links between non-governmental organisations concemed in
issues of law and human rights.
¢ one day conference on Indonesian law after the first fifty years attracted
ead_ing Indonesian and Australian speakers under the umbrella of the Asian Law
e;tr'e of Melbourne Law School. Chief Justice Benyamin Mangkoedilaga,
lncf Justice of the Jakarta Administrative Court, expla'incd the development of
donesian administrative law and his much praised decision over-riding a
:mlméteﬁal prohibition of the journal Zempo. Other Indonesian speakers
! }iided Mr Frans Winarta of IKADIN (the Indonesian Bar Association) who

oke on “Judicial Review and the Role of Lawyers” and Mr Satya Arinanto of
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Law-*g°h°°1 of the University of Indonesia who spoke on the need for a

1994),
See Australia, Department of Foreign Affairs and Trade, Australian

] Government Policy on East Timor, 1994, 1.
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ortugal, Assembleia da Republica, Lisbon Declaration, 2 June 1995 with
apncxcd Action Plan, See also Parliament of Portugal, Obiigatiorﬁ of
ortugal as the Administering Power of the Non-Self~-Governing Territory
of East Timor, Lisbon, 1992.

Catholic institute for International Relations and International Platform of
urists for East Timor, International Law and the Question of East Timor,
1995, CHR/IPJET, London.

Ibid, 309,

‘Amnesty International, Indonesia and East Timor - Power and Impunity -
‘Human Rights under the New Order, Amnesty, London, 1994. See also
- Amnesty International, Indonesia - “Shock Therapy " - Restoring Order in

“Aceh, 1989-1993, 1993, London.
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