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An exemplar of comparative law

Issues of health law and policy present quandaries which are common to societies at
roughly the same stage of economic and social development. Such quandaries must be solved
within the framework of each country's legal tradition and societal values. There axle dangers
in assumning that a solution considered right for one country will be automatically appropriate
for another. Especially is this so where differing legal systems intervene to make the
borrowing of ideas awkward and, occasioﬁaﬂy, even inappropriate,

Sadly, it is rare to find an author who is equally at home in the world of the common
law and in the civil law tradition which dominates the European legal scene. But such an
arthor is Dieter Giesen, Astonishingly enough for us who have been brought up in the
common law, most scholars and practitioners of the civil law tradition look down on our
techniques as primitive: an arrested stage of legal development which has never quite
advanced to the codifiers who propeiled the civil law into what they see as a higher stage of
development. We are berated for the fuzziness of our thinking. If the intensely practical
nture of our discipline, as a problem solving system of law, gains occasional words of
miration, gyr general reluctance to embrace theory and our manifest discomfiture in the

Presence of a broad concept, produces a sense of irritation which is scarcely disguised, The
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om. the discipline of law. By its nature, law tends to be jurisdiction bound. It
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analysis in his grand authoritative work, International Medical Malpractice

r Williams decided to operate. The operative procedure was carried out in
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m-c;umbed. They conceded liability and agreed to settle. Under the terms of the
5@_2 billion was set aside as a settlement fund. Overseas litigants were !
ght to be an "opt out class" who could share in this settiement if they elected to I
an litigants were to be entitled to share in the fund unless they specifically
, and pursue alternative remedies. However, on 1 September 1954, Judge




i ;», The issue in the case was not whether patients could eventually access

i m{haut court orders.
r:.en;s legal proceedings began when, in May 1994, she issued a summons out of

Tha.t there was a right of access under the common law of Australia;

That the common law would provide such a right in furtherance of the

findamental rights contained in the International Covenant on Civil and
olitical Rights which Australia has ratified and which may thereby influence
-Australian common law in the case of an uncertainty or ambiguity;

That the right arose as an incident of the fiduciary duty owed by a2 medical
practitioner to a patient; and

4 That the right was necessarily hnpﬁed in the patient's common Jaw right to

!

vt ¢ e e e bt

R T TG AR T IO sk o e e

L T e T 7



claim on the basis that, prior to the Act, there was no right at common law to

g’é; to medical records of a public health authority?. The English Court of Appeal
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]nfamarian about one's self revealed to a doctor acting in a professional

c;;pacily remains, in a fundamental sense, one’s own. The doctor’s position is one of
prust and confidence. The information conveyed is held in a fashion somewhat akin to
o trust. While the doctor is the awner of the actual record the information is to be
ysed by the physician for the benefit of the patient. The confiding of the information
10 the physician for medical purposes gives rise to an expectation that the patient's
ierest in and control of the information will continue . . . The trust-like 'beneficial
interest’ of the patient in the information indicates that, as a general rule, he or she
should have a right of access to the information and that the physician should have a

corresponding obligation to provide it.”

The application of the fiduciary nature of the patient-doctor relationship to the issue of
secess to medical records seemed to me to be a very persuasive approach. As I shall show,
he approach of the Canadian Supreme Court was closely scrutinised in Breen, both at first

instance, and before the New South Wales Court of Appeal.

The primary judge’s decision in Breen
Justice Bryson was not impressed by the claims that there was a right of access to be

found in the common law. His Honour was not persuaded by the decision of the English
Count of Appeal in Martin, He felt, I think with some justification, that the decision was
iargely influenced bo-th by the later legislative developments in the United Kingdom, and by the
European and international human rights covenants, rather than by any purely common law
nght easily defined and enforeed.

Justice Bryson was also unimpressed by the argument put forward by Ms Breen on the
%asis of the International Covenant on Civil and Political Rights. She had relied on the
fndamental rights embodied in the Covenant, and in particular, the peoples' right to self-
determination mentioned in Art 1. Ms Breen also referred Justice Bryson to the decision in
Saskin v United Kingdom (Access to Personal Files)12, in which the Eurcpean Court of

Haman Rights had disapproved of an English Court of Appeal decision on the basis that it
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ed Article 8 of the European Convention on Human Rights!3. In rejecting this limb of
pread '

5 arguments, Justice Bryson noted that neither of these conventions was in force as
y{s Breefis

st Of Australian domestic law.

' Tuming to the third argument put forward by Ms Breen, that based on the alleged
sauciary duty which a medical practitioner owed to the patient, Justice Bryson was not
ersuaded by the (anadian authority. His Honour fdfn that in Mclnerney, La Forest J had
-jealt dismissively with the concem that disclosure would lead to a decrease in completeness,
andour and frankness". Justice Bryson was unwilling to extend the fiduciary principle so as
10 EnCOMPASS the right of access claimed before him.

The final argument put forward by Ms Breen in the proceedings before Justice Bryson
clied on & patient's implied right to know any relevant information concerming his or her
weament, This point was pressed before Justice Bryson by the Public Interest Advocacy
Centre (PIAC), which had intervened in the case as an amicus curige. The PIAC submitted
that the patient's "right to know" was to be inferred from the reasoning of the High Court of
Australia in Rogers v Whittakerl4. In that case, the High Court of Australia - the Federal
Supreme Court of Australia - had upheid 2 patient's right to know about the risks involved in
particular surgical procedures. It had rejected the alternative, implying that it amounted to a
kind of medical paternalism. Justice Bryson rejected this argument. He did not consider that
ihe reasoning in Rogers could support a general legal right of access to medical records.

In conclusion, Justice Bryson rejected each of the alleged bases for Ms Breen's right of

access to the medical records. His Honour said}3:

“In }ny apinion there is no ground in the facts of this case on which the defendant's
ownership of the documents should not be recognised as entitling him to control
access 10 them. The existing legal process for compelling production of documents

Jor the purpose of the conduct of litigation is not adequate.”
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ose before the New South Wales Court of Appeal
£c
(s the proceedings before the New South Wales Court of Appeal, the arguments of the

o5 Were somewhat refined. Ms Breen confined her argument based on fundamental rights
part

e suggestion that where there is an ambiguity of legislation, or a gap in the Australian
ol

_ommon Ja¥ affecting basic rights, it was now legitimate for Australian courts to have regard
. ernational human rights jurisprudence in resolving the ambiguity or filing the gapl6. In
s sense, Ms Breen urged that the Court should consider Article 17.1 of the International
Covenanit 85 @ Proper influence upon the development of the general law of Australia - not as
o of that law but as an indication of how it should be developed when that could be
(egtimately done.

Ms Breen submitted a further ground on which the Court might find a right of access
.o medical records. It was argued that it was an implied term of the contract between Ms
Breen and Dr Williams that he would provide her with access to the information contained in
nis medical records, on demand.

In addition, there was a slight softening in the extreme attitudes, and absolute
positions, which the parties had taken before the primary judge. Just as the Canadian Supreme
Court in McInerney, and the English Court of Appeal in Martin, had recognised that
imitations existed on the right of access, Ms Breen acknowledged that certain classes of
mformation of the kind likely to be held by Dr Williams, would need to remain confidential,
Ms Breen reformulated her claim to allow Dr Williams to maintain the confidentiality of the

tecords in three specific situations:

I, Where the information had been created, or obtained, solely for his own benefit
‘ (e.g. fees and administrative records);

Where the disclosure would, in the reasonable belief of Dr Williams, be likely to
; Cause serious harm to the physical or mental health of Ms Breen (the so-called

"therapeutic privilege” exception); or

[

Where the disclosure would found an action for breach of confidence, i.e, by a

third person,
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a5 agreed that, in Ms Breen's case, the first exception would encompass only the

oA,

+olicy objections that had been put forward by Dr Williams. This was the suggested

-6f third parties who had communiéaled with Dr Williams (or persons in a like

laim in contract was swiftly dismissed by the Court of Appeal. In my opinion, I

gvayid not be consonant with the rules binding on this Court for the finding of an
R!;ed ferm in q contract between a patient and a apecidlisr medical practitioner in
10 hold that it included an implied term that the patient would have direct access
nformation in the raw material of the medical practiﬁoﬁer's files. .. Sucha

was not necessary to give efficacy lo the arangement between the parties. It

ar from self-evident.”

-11-




Mﬁtl}at_ prima facie 2 medical file kept by a medical practitioner was the property of
& '

However, certain documents, such as specialist reports paid for by the
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A patient éonoeming a medical procedure. This obligation was confirmed by the High Court

2 _a'i"n Rogers v Whittaker?!. 1did not accept that the right of access could be drawn

ecision in Rogers. 1 was unwilling to confine the decision in Rogers in the manner
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sl edure. On the other hand, I was also unable to accept that Ms Breen could

-+ eain her claim on the basis of the decision. I said?2 :

he dangers of medical procedures as incidenial to treatment to an affirmative
e

ation 10 give access to information in records by a medical practitioner who has
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ong to infer that a fiduciary relationship existed between a medical practitioner
patient ‘mm*ély because of the requirement that a medical practitioner act with the utmost
Joyalty towards his or her patient and hold information given by the patient in

fustice Mzhoney was also troubled by what he perceived as the failure of the
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¢ only to the exient that they evidence a relationship suggesting that
. The critical matter in the end is the role the alleged fiduciary had, or

tiss. T pointed out that a fiduciary relationship may co-exist with a contractual

ey
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}c.;}IShfP of medical practitioner and patient is a fiduciary one or can give rise to

> ;'c;f.;le fiduciary duties. See eg Duncan v Medical Practitioners Disciplinary

gg__i_;‘:__t_e_e_ [1986] 1 NZLR 513 (HC), 520f Smith Kline_and French Laboratories

ied v Attorney-General [1989] 1 NZLR 385, (HC) 396; Wickstead and QOrs v

isniangle the ownership of the paper or other medium in or on which intimate
nal information about the patient is kept and the right of access to that
;nfaﬁon against the reluciance of the owner. But a court of equity can do so. It
dc; so in an established fiduciary relationship, out of regard to the special and
ﬁi.‘vnate. interests of the patient in the content of the medical information which

oncerns nobody mare directly than the patient,”

m;:g:concluded that a fiduciary relationship existed between Dr Williams and Ms
med:ca] practitioner and patient, I then turned to examine the duties which arose
A that rglaifonship, and specifically, the question of whether & right of access to the medical
practitione s files was an incident of the fiduciary character of the relationship.

t aré the policy considerations which have been suggested to be relevant to the
ngﬁ whether they should recognise a right of access to the information. The

onis \%Jhich favoured the rejection of such a right were:

The possibility that any information secured might actually harm the patient, i.e.
‘the so-called “"therapeutic privilege";

“The fact that such access might sometimes expose the practitioner to the risk of
being sued;

The fact that, since it had not been previously thought that a patient could gain
‘access to their medical records, certain of these documents may have been
”-'}.vi'itten or prepared in a more guarded manner had the right of access then

‘existed and been recognised. Expectations should not be disappointed; and
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" 1t was suggested that the provision of the right claimed by Ms Breen, given the

 wide-reaching its consequences, was properly a matter for Parliament and not

The recognition that the duty of the medical practitioner to act in the patient's
* best interests would limit and control any unnecessary collection of information
harmful, or prejudicial, to a patent. Furthermore, the medical practitioner
would retain the "therapeutic privilege" and the obligation of protection of the
confidences of third parties;
The primacy of the patient's interest in information which concerns their
- personal integrity and autonomy,
The inadequacy of summaries as a substitute for a right of access, especially in
_tdday's more mobile society;
The advances in information technology, which have made the provision of
éccess to a patient's information file both a realistic and 2 generally inexpensive
:op'tion;

The recent changes in the medical practitioner-patient relationship, at least in

: :Australia, whereby patients are now less blindly trusting, and more assertive of
:Fh.eir entitlements to information about themselves and medical care and to legal
and other redress where this is not adequately provided;

The fact that information about & patient is lawfully provided 1o a great
: hroﬁxsion of health professionals and paramedicals involved in the treatment of
th’e patient. It was argued that is a trifle unpersuasive that access should be
 denied to the person most intimately involved (the patient) when so may others

-

may gain that access;
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'Legislativc developments in Australia, both Federal and State, which have
‘afforded a right of access to medical records held on a patient in a public
ixospital or in other public records. The common law should develop in general
narmony with these statutory provisions;

.The fact that a patient can invoke court procedures to secure access to the
information in the original records and can therefore ultimately enforce a right;
" and

" In response to the claim that medical records would probably become briefer
. and less candid, the response of La Forest J in Mcinerney27 was convincing.
Knowledge of a right of access, and the resultant increase in accountability
;:nay, in fact, improve the accuracy, contents and sufficiency of the medical
records. The burden of any additional time and costs would, if reasonable, be

borne by the patient.

examination of the competing policy considerations affecting the development and

f'the current state of the law in Australiz in this topic led me to the conclusion that

f Appeal should recognise the right of a patient to gain access to his or her original

T

atient. Once this had been esﬁblished, it was clear that, in failing to provide Ms
with proper access to the information which she sought, Dr Williams had been in breach

fiduciary duty. The unacceptable character of his breach was demonstrated, as it
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i
sativerint ‘rvent:on made the determination of the issues in the case redundant. The

be ’wuhheld in a purported bargain to provide it only if the patient, who is

able prowdes the medical practitioner with a release from ail possible claims,
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< asioned the amendment of English law by the cnactment of the Access to Health Records
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s CLR 479.

om v Minister for Immigration, Local Government and Ethnic Affairs (1992} 176 CLR 1, 38;
ar. Court of Appeal [No 3] (1993) 32 NSWLR 262 (CA), 274, 290. Cf Derbyshire County
s Newspapers Limited [1992] QB 770 (CA), 811, 829,

s Magnusson, "A Triumph for Medical Paternalism: Breen v Williams, Fiduciaries, and Patient
ica] Records” (1995)3 T/ 27 a1 10.

‘Cas TK 61; 25 ER 223 - -

¢ Fiduciary Principle” in T Youdan, Equity, Fiduciaries and Trusts (1989) 1 at 46f,

tion to those anticles cited above, the decision in Breen v Williams was critically discussed in P.
Fiducia:y Law and Access to Medical Records: Breen v Williams™ (1995} 17 Sydney Law Review
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