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preliminary Report on the Approach of UN Secretary

g enéi'al s Special Representative for Human Rights in
lea, Justice Michael ICirby, to the Human Rights issues
in Cambodia

mess&ée do these statements offer to people who live under such repr&ssioa. Itisa

tory and his own views on human rights. Those views unfortunately fall in line
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, issues such as AIDS and sexual exploitation of children as the most important

wiﬁiever human rights record they may have. Thirty years of compromise with the
0 mgime in Indonesia is a glaring example of how human rights here become
'endablc;; in favor of a share in the Indonesian market. The killing of about one million
ople mt]un two months, the destruction of all aspects of democracy including the judiciary,
of social control that has created a complete culture of fear, pose no barrier for this
régifné to get the best of treatment, so long as it offers a fair share of their markets to

ocracies, that woos such markets, with desperate urgency.!

r5y’s perspective is well reflected in the following statsment :

ral times declined to offer an opinion on whether recent events indicated Cambedia was growing more
undémocritic. When pressed, he said,

i“tfyoumasking&!ran impression, [ can tell you.

My impression when [ arrive here is that Phnotn Penh is a cleaner piace, it's had lots of
- coats of paint, the buildings are being renavated, there are lots mors commercial enterprises
and businesses, and the public area have been tidied up and one can get 2 sense that there is
in Phnom Penh a much mere vigorous econammy at work.

It will be important to spraad that development to other towns and rural areas.”
Ki W'ho also visited Kep, Kampot and Kampong Cham on his visit, said that building an economic
was a crucial ingredient in securing human rights. “{Phnom Penh Post 25 Aug. - 7 Sep]
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45 agatnst the urgency of the rich to get richer and foreign powers and companies to get a
jarger share of the market, there is the urgency of the vast section of the people of Cambodia,
whe in May 1993, surprised the world, by turning up at electoral booths in vast numbers to
vote for democracy. They were like the people in Myanmar, who expressed their will in a
similar manner in 1989. The May 1993 election was not fought on the issue of immediate
oconomic relief, but on the issue of ending a system of political control urgently. Despite being
t2ced with massive obstacles there had been a constant struggle to by the people and some of
the elected representatives to achieve a few basic reforms to make their lives a little bit better.
The essential thrust of these reforms is to have less sodal control over their lives and to reduce
the political culture of fear. For this several people have taken risks and paid a considerable
price. The basic direction that ordinary people have taken shows their quiet strength, like those
of people of Indonesia, Myanmar, etc. Is UN Special Representative for Human Rights telling
these people that there is no urgency is achieving your wishes, there is only an urgency for
some foreign powers and companies to make more money from your country? (For the
peaples” wishes, see Annexture 2, the report of the Cambodian delegates, presented to the
South Asian Consultation on the Draft Asian Human Rights Charter - Aug. 1995)

The effect of the approach adopted by the Special Representative is to reduce Human Rights
issues to pure humanitarian issues. Prior to the arrival of UNTAC (United Nations
Transitional Authority in Cambodia), the efforts of the international community to assist
Cambodia consisted of humanitarian assistance, by way of relief work. Many international
agencies were allowed to do relief work and there was also a UN Secretary General's Special
Representative for Humanitarian Assistance to Cambodia. The times and mandates of these
two Special Representatives are different. Earlier the Special Representative for Humanitarian
Assistance had resources to rely on, and relief was granted at the request of the Supreme
Authority of the country. The UN Special Representative for Human Rights, has no such
resources. He could only give advice, whether it is about Aids or child prostitution. He could
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ke ;t;tements as a coordinator of all UN efforts, a position that is not real , as each

according its own wishes.

'\n_-r;ights mandate is essentially different to an humanitarian mandate, primarily

i 'e"i_n this instance, this quantifying approach has been deliberately taken to give a

impression of repressive regimes, before some compromises are reached.

tich-attempts to quantify are related fo divorcing particuiar violations from the specific
lcal and social contexts and the nature of social controls existing in a particular

socefy. In this way, violations however intensive are separated from the root causes that
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ok of concern to study and reflect upon the root causes of human rights viclations and to
eal. th the system of social contro], may be due to a lack of personal experience of living
o .r*egi’mes that represent intensive forms of social control as in Myanmar, Indonesia

Cambodxa or to a lesser degree in Singapore, Malaysia, Sri Lanka, Pakistan, Taiwarn, etc.

ere 1s limit to which reason could be extended, even when a genuine attempt is made in
direction. Experience in living in the developed part of the world and living under a
réssive machinery in the countries as mentioned abave is so vastly. different, it is not
justified to expect persons from these countries to understand such situations. They are
o.sge such repression as a superficial aspect of society rather than as a fundamental

neiand a continuing aspect, that could be transformed only by special action, directed
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‘which have evolved their state structures over a pericd of time. (For further

t};us aspect see pages 28-32 of Annexture 4) However, there are many States

\es. with usable funds (Ste Annexture 5). This has also contributed the
hment of the prestige of this human rights programme. Advice without assistance

ntempt and cynicism. That is how this programme is treated now. For example,
| Representative during his last visit could not even ge't-an interview with the two
inisters{ See Annexture 3).

cial- Representative must prove himself capable of appealing to the consdence of the
fermational community to help Cambodia to pull itself through its present impasse, and to
ﬁ'mts of the work of the United Nations Transitional Authority in Cambodia and of
on of May 1993,
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mt ﬂxe Spedial Representative, in his next report, state clearly and strongly the link
between the promotion of Civil and Political Rights and Economic, Spedial and Cultural
Rights and the urgency of dealing with all human rights issues;

That the Special Representative, in his next report, examine the impact of the new
evelopment policies on the population in Cambodia, with particular reference to the
ﬁ:r sections and on the environment. And make recommendations from a human

ghts. perspective for an improvement of the situation;

That the Special Represematwe, in his next report, state the link between the making of
ws for example laws to safeguard children, and the mad'unery for the

mplemehtation of such laws;

That the Special Representative, in his next report, examine the experience of all the
o;zmdssions appointed for human rights issues in Cambodia since September 1993,
‘and -examine their successes and failures and reasons thereof: Some of these
mﬁnﬁssions are the Human Rights Commission, Commission on Prostitution,
mmission on Children and on Women. Another important commission was the one
ppointed to examine the allegations made in the report made by the Cambodia Office
of the UN Center for Human Rights on Secret Prisons;

That the Special Representative, in his next report, describe the nature of the appeals
urts that exist in Cambodia, their functions, powers, performance so far and make

recommendations from the point of view of promoting the indepehderice of the

Th;?t the Special Representative, in his next report, examine the validity of the laws
passed without examination by the Constitutional Council: examine the reasons for
elays in the appointing of this body and make recommendations for its speedy
PPointment and the basic framework for its functioning;
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ffhat the Special Representative, in his next, report examine the issue expelling of
.embers of National State Assembly of Cambodia, the illegality of those expulsions,

‘and implications for human rights;

That the Special Representative, in his next report, make detailed suggestions on the
improvement of the judiciary, examining also why the recommendations he has already
made have not been carried out. For example, how could the issue of salaries of judges
% resolved? What are the suggestions for this purpose? It is submitted that the Special
R@menrative should call upon the international community to give massive finandal
support for a judicial reform program. If the Special Representative believes strongly
t}{;g an independent judicary is not possible in Cambodia, he should state so

nhﬁlbiguously:

That the Special Representative, in his next report, review the work of the UN programs
(including the programs of the UN Center for Human Rights) candidly and make
recommendations for the future, and appeal for the resolution of problems such as

ding and other bureaucratic problems. Further, he should examine how greater

xpertise, with a profound understanding of local realities, could be brought in, to

nérease UN input for promotion of human rights;

¢ Special Representative should be constantly in touch and consult with the Asian
uman rights community, which has developed ways of dealing with repression and
mltum of deep fear. It is suggested that he all a consulr.a;ion with persons such as
s't:_i_cE Krishna Ayer and, Justice Bhagawathie of India, Dr. Adnan Buyung Nasution
from Indonesia, Justice Dorab Patel and LA. Rehman of Pakistan, Acharn Sulak
araksa and Somchai Homlaor from Thailand, etc, to discuss ways of dealing with
llman rights issues in Cambodia. This list is not exhaustive. It is meant to indicate
fﬂut;_there are persons who have lived through political cultures similar to Cambodia‘s
?f’_'d.t who have been involved for a long time in evolving strategies to promote and

rotect basic rights. Calling for such a consultation is no slur on the competence of the
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péaal Representative himseif, but only an indication of the need to emphasize cultural
tion. AHRC would be willing to offer its services to facilitate such a consultation;

Within the Global Human Rights Framework.”

Conhﬁdlchons
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Annexture 1

of Justice Mlchael Kirby’s Recommendations Regarding Impunity
" to Human Rights Violators

3 to trial in a coust, as it was the official position of the UNTAC that there were no
nd independent courts to try these prisoners. This experience pointed to the causes of

one humnn rights problcm in Cambodia.

IIhJSMarch 1995 report - Cambodia - Problems and Achievements - the issue of impunity is not
: - at all The continuing problems accordmg to the report are, ethnic minorities,
AIDS Prisons and Courts, Press Law, Security- land mines, Food and Deforestation, And
nal Assembly. However valuable his comments are, he has been mmable or wnwilling to
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development is a good example to illustrate the link between the icgal system that does not
any from of impunity and the control of corruption. Like in many of Justice Kirby’s
mommnndanons the mam weakness in this one is that he does not pursue an idea to its logical
usic .éﬁd‘therefore suggestions are vague. Very often they look fike wishfual thmhng In the
ebriiaty report, the word impunity is mentioned once, in a paragraph dealing with an attack on
C unsts, “Special Representative recommends that there should be no impunity for
mﬂs“lﬁﬁaﬂy convicted as responsible for such crimes.” However, the issue of impunity is
iﬁ;’ﬁc paragraph later in the report though the word impunity is not mentioned.

11




ahmrmittes is to be set up. One such detail that need to be addressed is, under what law would

tee finction? There is no law relating to the finctioning of such commttess in

=

ly with court orders, why should they feel obliged to obey the orders of this commirtee?
ow high powered should the committee be to ensure compliance? The hmplication is that they

' zh'powex:_:d_ committee, why not spend such valuable time more ussfufly by trying to resolve the
s ',elagi_ng to the hnprover:;ent of judiciaries for the emforcement of their orders? The
vement of higher counts is an essential aspect of achieving that aim . There are many other
uggestions. in that direction, that have come since the UN involvement, beginning with the
NTAC. Justice Kirby's thinking regarding this high powersd committee is similar to his view on

Corruption Control Committes mentioned above. Judging by the experience of Commissions

12
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aﬁy. institution that needs to be created urgently it is the Construtional Councik A well
smbodian NGO leader, Kek Galabru, had this to say about this matter at a recent

“The Constitution says, that their should be 2 Constitutional Council. All the laws passed
yr.he National Assembly must be submitted to this Council. In Cambodian language the
¢d used is MUST. The laws MUST be examined by the Constitutional Council. What
this mean? It means that the seventeen laws {17) so far adopted by the National State
Coundil are net legal, Out of the nine members of the National State Assembly, three must
‘.a;.:poimed by the His Majesty the King, three by the President of the National State
Asiembly and three by the Supreme Coundil of Magistracy. So the King immediately
ppointed three members. Six cthers have not been appointed because the CPP did not
want to have this Constitutional Council. If this Constirutional Council exists, an MP

uld have raised a matter like the press law. This Constinutional Council could look into
the matter and determine if it is against the sprit of the Constitution or not. But as we do
t have the Constitutional Coundil, all the laws are illegal. We wrote to Eis Majesty the
Xungas his majesty is the Guardian of Democracy. He wrote and said you are right. All
laws adopted by the National State Assembly are not legal, according to the

racent conference held at Phonom Penh to discuss the poss:'bi[i}:y of prosecuting Khemer
aders for massacres and atrocities commutted during the Pol Pot period, the nature of the
Judicial istitution in Cambodia came up. According to the reports it was felt that the Cambodian
diciary zs it is at present was not suitable for conducting such prosecution. One of the experts
nference had stated that the system of justice is “simply not in shape now.” On the other
band the Second Prime Minister, Fun Sen, stated at the same conference: “If we cannot bring the
hemer Rbugc to justice for killing millions of people, then there is no point in speaking about
miay fights in Cambodia,” This reiforces the position that if there is to be any human rights or
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