"Marine Insurance - is the doctrine of 'Utmost Good Faith' ouf of date?"
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_ neting down into her garden’ have become legal folklore, so too has the 17th

-
...uw% -

Century London coffee-house of Mr Edward Lloyd.

s - Very little is known either about Mr Lloyd or his Tower Street coffee house.
But it appears that he took no personal part in the practice of underwriting,
.1&2055@ himself with providing congenial surroundings and facilities for his
patrons to do business until his death in 1713. Lloyd's chief bequest to posterity was

his name and the coffee house which bore it."6

<72 Then, as now, willing parties for fee, individually or collectively, took risks for
mmﬁ merchants against loss at sea: ever a peril of marine adventures. The decision to
mmonﬁﬁ that risk, and for what price, rested upon the participant underwriters'
mﬁ_nmmon of the chance of loss having regard to the details of the voyage provided to
, m.aa. In those infant days of marine insurance the knowledge of factors pertaining to
wrm risk lay almost entirely with the person seeking the insurance. In Carter v Boehm
- Lord Mansfield said:?

"Insurance is a contract based upon speculation. The special
Jacts, upon which the contingent chance is to be computed, lie
most commonly in the knowledge of the insured only: the
underwriter trusts to his representation and proceeds upon the
confidence that he does not keep back any circumstance in his
knowledge, to mislead the underwriter into a belief that the
circumstance does not exist, and to induce him to estimate the
risqué as if it did not exist."”

Proper assessment of such "contingent chance" necessitated the full and
‘complete disclosure of all factors material to the risk. The common law responded to

this need by holding that all contracts of insurance were contracts uberrimae Jidei.

Miller v Jackson [1977] 1 QB 966 (CA).
Parks, The Law and Practice of Marine Insurance and Average, above, p.8.
(1766) 3 Burr 1905 at 1909; 97 ER 1162 at 1164
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The law of utmost good faith in Australian marine insurance
The law of ui

Like many other aspects of Australian law, both common and statute law, what

may be described as "Australian marine insurance law" owes its origins to the law of
,mam_mha. Indeed, the High Court of Australia recently commented, in a rather

different context, that "Australian law is not only the historical successor of, but is an

‘organic development from, the law of England”.!3 While it had been established that
the common law of Australia could develop independently of English precedent,14 as
,mmm..amm the general law of contract the English law remains particularly persuasive.13
“This is especially so in the present case as the Marine Insurance Act 1909 (Cth)!6 is,
? substance, identical to the English Marine Insurance Act 1906, which represented a

partial codification of the common law."1?

the duty of utmost good faith applies to both the underwriter and the assured;!®

and

Mabo v The State of Queensiand (No.2) (1992) 175 CLR 1, at 29 per Brennan J, Mason CJ and
McHugh J agreeing.
Ausiralian Consolidated Press Ltd v Uren (1967) 117 CLR 221; [1969] AC 590 (PC). See also the
Australia Act 1986 {Cth).
Greig and Davis, The Law of Contract, above, p.1.
‘There are constitutional limitations upon the Australian Federal Parliament's tegislative power to pass
taws in respect of insurance. See generally J Quick and R R Garran, The Annotated Constitution of
the Austrafian Commonwealth, The Australian Book Company, 1901 at §§160 and 185, Section 6(1)
of the Marine Insurance Act 1909 (Cth) provides:

"This Act shall apply to marine insurance other than State marine insurance and

to State marine insurance extending beyond the limits of the State concerned”.
This paper focuses exclusively on the operation of the Federal Iegistation in Australia, it, by virtue of s
6(1}, being applicable to international transactions.
Pan Atlantie Insurance Co Ltd v Pine Top Insurance Co Lid [1994] 3 WLR 677 (HL), at 683.
Section 23 of the Marine Insurance Act 1909 (Cth) provides:

"A contract of marine insurance is a contract based upon the ulnost good faith,

and, if the utmost good faith be not observed by either party, the contract may be

avoided by the other party.”
Sce also Carter v Boehm (1766) 3 Burr 1905, at 1909; 97 ER 1162, 1164 per Lord Mansfield; Pan
Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 WLR 677 (HL), at 717-718 per Lord
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- that the disclosure by the assured must be made before the contract of insurance
- - is concluded;26 and

- that failure by the assured to make the necessary disclosure allows the insurer

. to "avoid the contract."27

- Section 24(2) of the Act?8 makes the "prudent insurer” the applicable test of
..B_wﬁmm&? " By that test, a material circumstance is one "which would influence the

udgment of & prudent insurer in fixing the premium, or determining whether he will

take.the risk".2% These words suggest that a material circumstance is one which would

See generally Lambeth, Templeman on Marine Insurance, above, pp.26-27. See also Proudfoot v
" Montefiore (1867) LR 2 QB 511, at 521-522.
For the purposes of Division 4 of the Marine Insurance Act 1909 (Cthy, s 27 of the Marine Insurance
Act 1909 (Cth) deems a contract of marine insurance to be "concluded” when:
"..the proposal of the assured is accepled by the insurer, whether the policy be
then issued or not: and for the purpose of showing when the proposal was
accepled, reference may be made to the stip or covering note or other customary
memorandum of the contract. "
Provision by s 24(1} of the Marine Insuronce Act 1909 (Cth) that failure to disclosure & material
circumstance by the assured allows the insurer to avoid the contract appears somewhat unnecessary
having regard to s 23 of the Marine Insurance Act 1909 (Cth); full disclosure of material facts and

circumstances being the cornerstone of the duty of utmost good faith. But it underiines the
consequence of non-disclosure.

Section 24(2) of the Marine Insurance Act 1909 (Cth} provides:

"Every circumstance is material which would influence the judgment of a prudent

insurer in fixing the premium, or determining whether he will foke the risk."
At present the weight of judicial opinion favours the "prudent insurer™ test of materiality. Other tests
of materiality include the “reasonable insured™ (see, for example, Joel v Law Union and Crown
Insurance Co [1908] 2 KB 863 (CA), at 885; Horne v Poland [1922] 2 KB 364, at 366-367; The
Guardian Assurance Co Lid v Condongianis (1919} 26 CLR 231, at 246-247), the “reasonable
insurer" (see, for example, Seuthern Cross Assurance Co Lid v Australion Provincial Assurance
Association Ltd (1939) 39 SR(NSW) 174 (FC), at 187-188; Club Development & Finance Corp Pty
Ltd v Bantkers & Traders Insurance Co Lid [1971] 2 NSWLR 541 (8C), at 545; March Cabaret Club
& Casino Ltd v The London Assurance [1975] 1 Lioyd's Rep 169 (QB), at 176) and the “reasonable or
prudent insurer” (see, for example, Woolcott v Sun Alliance and London Insurance Ltd [1978] 1 All
ER 1253 (QB), at 1257; Reynolds v Phoenix Assurance Co Ltd {1978] 2 Lioyd's Rep 440 (QB), at
459). It may be that the differences between these formulations are merely semantic, the substance of
all being substantially the same. See Zambert v Co-operative Insurance Society Ltd [1975] 2 Lloyd's
Rep 485 (CA), at 489; Morene Knitting Mills Pty Ltd v Greater Facific General Insurance Ltd [1976)
2 Lloyd's Rep 631 (PC), at 642. See also Barclay Holdings (dust) Pty Ltd v British Nafienal
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" connection between the misrepresentation or non-disclosure and the making of the

contract of insurance." (emphasis added)

Most recently, the House of Lords in Pan Atlantic has given effect to such an
approach. Considering s 18(2) of the English Marine Insurance Act 1906 (identical to
s 24(2) of the Marine Insurance Act 1909 (Cth)),36 the Law Lords held that, before an
underwriter could avoid a contract for non-disclosure, the underwriter had to show
that it had actually been induced by the non-disclosure to enter into the policy on the
* relevant terms.37 In so concluding, the House of Lords overruled, in part, the earlier
: holding of the English Court of Appeal in Container Transport International Inc v
. Oceanus Mutual Underwriting Association (Bermuda) Lid38 ("CTI") which, after a
,m.E review of the relevant authorities, had rejected such an approach.3® In Pan

Atlantic* Lord Templeman said:

“In my opinion "the judgment of a prudent insurer” cannot be
said to be "influenced” by a circumstance which, if disclosed,
would not have affected the acceptance of the risk or the amount

3 um Lord Mustill (ibid, at 713) expressed the view that the requirement of a causal connection between the

non-disclosure and entering of the contract of insurance applied also to non-marine insurance, Earlier
in Lambert v Co-operative Insurance Society Ltd [1975] 2 Lloyd's Rep 485 (CA), at 487, 492 and 493
the English Court of Appeal held that the "prudent insurer” test of materjality contained in s 18(2) of
the English Marine Insurance Act 1906 was applicable to non-marine insurance. In Awstralia, the
"prudent insurer” test of materiality in the context of non-marine insurance differs slightly. The
formulation of Samwels J in Mayne Nickless Ltd v Pegler [1974] 1 NSWLR 228 (SC), at 239, makes a
fact material if it would have "reasonably affected” the mind of a prudent insurer in determining
whether he will accept the risk and, if so, for what price and upon what conditions. The formulation
laid down ir the English and Commonwealth marine insurance Acts refers to a fact which would have
"influenced” the mind of a prudent insurer. In the Australian non-marine context, the formulation of
Samuels J has been approved or adopted in subsequent cases. See, for example, Marene Knitting
Mills Pty Ltd v Greater Pacific General Insurance Lid (1976] 2 Lloyd's Rep 631 (PC), at 642;
National & General Insurance Co Lid v Chick [1984} 2 NSWLR 86 (CA), at 108; Barclay Holdings
{Aust} Pty Lid v British National Insurance Co Ltd (1987) 8 NSWLR 514 (CA), at 520, 523 and 526.
[1994] 3 WLR, at 680-681, 681-682, 712, 713, 714 and 732-733,
{1984] 1 Lloyd's Rep 476 (CA), at 492, 510-511 and 529,
See also Mayne Nickless v Pegler (1974} 1 NSWLR 228 (5C), at 239 per Samuels J; Zurich General
Accident & Liability Insurance Co Ltd v Morrison [1942] 2 KB 53 (CA), at 60; Glasgow Assurance
Corp Ltd v William Symondson & Co (1911) 16 Com Cas 109, at 119; Babatsikos v Car Owners'
S Mutual Insurance Co Ltd 11970) VR 297 (SC), at 306-307; Avon House Ltd v Cornhill Insurance Co
S Ltd (1980) 1 ANZ Insurance Cases 960-429 (NZHC), at 77,227-72,228; Elston v Phoenix Prudential
LA Australia Ltd (1987) 4 ANZ Insurance Cases T60-765 (QSC).

® [1994] 3 WLR, 21680-681,
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_,H_a House of Lords decision and Australian law

In the context of the Australian Marine Insurance Act, whether an insurer need
.actually be influenced by the non-disclosure depends wpon the meaning to be
" attributed to the words: "which would influence the judgement of a prudent insurer”,
: in s 24(2) of the Act. While there is Australian authority tending toward the

requirement that the insurer should actually have been induced by the non-disclosure

of a material fact,%7 that question of interpretation*® has not yet been finally
s determined by Australian law. There are, I think, two substantive matters of legal
* principle which would favour the adoption in Australia of the holding established by

the House of Lords in Pan Atiantic.

First, the identical wording of the provisions concerned?? and the legislative
* history of the Australian Marine Insurance Act make the decision of the House of

‘Lords extremely persuasive. As has been said many times, this is an area of the law

: ,.,,,zrﬂ.o judges must be willing to subordinate their own fancies to the needs of cornmon

international legal principles understood throughout a global industry.

h.q In Western Australian Insurance Co Lid v Dayton (1924) 35 CLR 355, Isaacs ACJ (with whom Gavan

: Duffy J agreed) said, at 379-380:

"The test of materiality is whether in view of "all the circumstances at the time",

which include of course, the full circumstances of the fact undisclosed, that fact

would have influenced the Company as a prudent insurer in fixing the premium or

in determining to accept the risk. But it must nol be forgotten that "the

circumstances” include the knowledge, the practice and the proved conduct of the

insurer. Ifl for instance, it were the know practice of a company 1o disregard a

certain class of facts, the non-disclosure of such a fact would not prima facie qua

that company be material, however it might be with regard to another company.”

(emphasis added). ’
See also Barclay Holdings (Aust) Pty Lid v British National Insurance Co Ltd (1987) 8 NSWLR 514
(CA), at 517, 520 and 525; Visscher Enterprises Pty Ltd v Southern Pacific Insurance Co Ltd [1981]
QdR 561 (FC), at 587-588; Itobar Pty Lid v Mackinnon and Commercial Union Assurance Co PLC
(1985} 3 ANZ Insurance Cases §60-610 (QSC), at 78,722-78,723.
In Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Lid [1994] 3 WLR 677 (HL) the House of
Lords considered this issue in the context of the Marine Insurance Act 1906 (UK). In that case the
resolution of the issue was considered to be a matter of inferpretation of the provisions of the Act. See
esp. at 681-682 per Lord Goff of Chieveley and at 712 per Lord Mustill.
Marine Insurance Act 1906 (UK), s 18(2) and Mavrine Insurance Act 1909 (Cth), 24(2).
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Fmﬁ,mﬁ court would adopt the reasoning and process of interpretation outlined in the

m.u,u: Atlantic. But I will say no more in case the issue falls to be determined by me

Judicially. I should hate to be disqualified from exercising an independent mind on

Leaving aside the two questions just dealt with, there are some general

uwoBBoma which can be made of the causal requirement propounded by the House of

Lords in Pan Atlantic. The English Court of Appeal has been much and variously

criticised3s for its decision in CT7. It is particularly relevant to consider two of those
general criticisms.

First, it had been suggested that the law as established by CT/ was "too harsh"

in that it deprived "the assured of recovery for a genuine loss by perils insured against

even if the misrepresentation or non-disclosure had no bearing on the risk which

: E.osz about the loss."56 Lord Templeman in Pan Aflantic said,?” in emphatic terms:

"If this is the result of the Judgments of the Court of Appeal in
the [CTI] case then I must disapprove of that case. If accepted,
this submission would give carte blanche to the avoidance of
insurance contracts on vague grounds of non-disclosure

supported by vague evidence even though disclosure would not
have made any difference.”

In Pan Atlantic Insurance Co Lidv Pine Top Insurance Co Lid
Lord Mustil? outlines nine of the "principal
in Comainer Transport International InevO
[1984] 1 Lloyd's Rep 476 (CA).

Pan Atlantic Insurance Co Lid v Pin
Mustill.

ibid, at 680-681.

[1994] 3 WLR 677 (HL), at 692-693,
complaints made against the Court of Appeal's decision
ceanus Mutual Underwriting Association (Bermuda) Ltd

e Top Insurance Co Ltd [1994] 3 WLR 677 (HL), at 692 per Lord
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‘assertion by the insurer that those impliedly waived terms are in fact applicable to

entitle it to escape the obligations otherwise assumed.

It had been suggested that the law was "too harsh” in that it deprived "the
mmmﬁnn of his recovery even if full and accurate disclosure would have done no more
_ than cause the actual underwriter, or the hypothetical prudent underwriter to insist on
" one rate of premium rather than another."! I would agree with Lord Mustili62 that
.”,.Bnno is an element of prima facie atiractiveness about a solution which involves an
o_on_g_“ of "proportionality”. In the case of "innocent" non-disclosure, a concept of
w_.owo:uonmra\._ could take a number of forms, two of which include:

.Cv that the insurer pay to the assured a proportion of the claim, calculated by
h reference to the difference between the premium which was in fact paid and the
premium which would have been payable had there been full disclosure; and
.(2)  that the assured be required to pay the correct premium payable had there

initially been full disclosure before the insurer will be required to pay the

claim. 3

Assuming the insurer to be unable to show that the non-disclosure was anything
gz “innocent”, a number of possibilities arise which defract from the initial
mnumo:ﬁnomm of a concept of "proportionality”. The concept involves an element of

moﬁ.EmE‘mbno tacitly encouraging assureds not to make full disclosure in an attempt

nouoowﬁ of "proportionality” to chance a non-disclosure upon the basis that, should

Ewﬂ :o:-&m&omﬁn be omﬁomcoﬁ _uw a court or otherwise, to be "innocent", recovery

ibid, at 693 per Lord Mustill.
id.-
Law Commission of England and Wales, fnsurance Law: Non-Disclosure and Breach of Warranty

(No. 104), 1980, at para 4.4f. See also s 28(3) of the Insurance Contract Act 1984 (Cth), extracted at
n.76 below.
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of materiality and the imposition of a requirement for causal connection between the
non-disclosure of a material circumstance and the entering into of a contract of
insurance are both concerned with the requirement of actual inducement, the practical
effect of the "decisive influence" test may be the encouragement of an unduly
restrictive passage of information between the assured and the insurer. The Law
Lords decided that this was not desirable as a matter of legal policy. A risk of the
"decisive influence” fest was that assureds would disclose only circumstances which
they were advised would be of "decisive influence” to the prudent insurer, Aware of
. that fact, a truly careful insurer would have to inquire for itself, specifically, as to all
 those circumstances which, while not "decisive", would collectively influence the
assessment and acceptance of the risk. Of course, the insurer's gathering of such
information would have a price. It is not unreasonable to suppose that, ultimately, the
consumers of goods which had been the subject of some form of marine insurance

. would pay that price.

Leaving aside the merits of the extent of the disclosure presently required, the
approach adopted by the House of Lords in Pan Atlaniic encourages full disclosure of
- all material circumstances which collectively, as opposed to individually, are decisive
H, ..Euon the assessment and acceptance of the risk. That approach does not place any
* burden extra to that already upon insurers to gather information and thereby avoids the
potential of that extra cost. Given the desirability of the need for actual inducement,
: 3 m_a approach of the House of Lords in Pan Atlantic appears to achieve this object in a
: more cost appropriate manner than that offered by the "decisive influence" test of
materiality. However, as will be discussed below, the present test of materiality as

w.naoamn by Pan Atlantic is itself open to criticism upon the different basis that it

places too omerous a task on an assured seeking to comply with the disclosure

: obligation.
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provision, the Insurance Contracts Act does not apply to contracts to which the

- Marine Insurance Act applies.”1

The Australian Law Reform Commission did not propose that the duty of
utmost good faith should be abandoned entirely, in favour of some new concept.

Indeed the Commission recognised the utility of the concept. The Commission said:”2

"The origin of the duty of disclosure fay in the superior
knowledge of factors relevant to the risk which the insured
possessed in early marine insurance, when underwriting
expertise was in its infancy. It is often said that position has, in
most cases of insurance, now been reversed: insurers have
available 1o them sophisticated statistical data and obtain
information on many aspects of the risk which they undertake. It
I Irue that the insurer has superior, even exclusive, knowledge
of statistical matters relevant to numerous categories and
subcategories of risk. But it does not have superior knowledge
of factors peculiar to the particular risk. It does not know that
the life to be insured has been the subject o death threats, that a
house proposed for insurance has been rewired by its inexpert
owner rather than a qualified electrician, or that the insured
under a houseowner's/householder's policy has been convicted
of theft on three separate accasions. Factors such as these are
likely 10 be in the exclusive knowledge of the insured. There are
economic reasons which prevent insurers from making an
independent  investigation of each and every proposal,
particularly  in respect  of  such classes  as
houseowner's/householder's and motor vehicle insurance.
Prime reliance in these areas must be placed on the insured's
answers 1o the questions asked of him by the insurer.”

Clearly the Commission recognised the importance of the duty of utmost good

faith and the potential cost of abandoning the doctrine, However, the Commission

Section 9 (1) of Jusurance Contracts Act 1974 (Cth) provides:
"Except as otherwise provided by this Act, this Act does not apply to or in relation
fo coniract and proposed contracts -
{4 to or in relation to which the Marine Insurance Act 1909 applies...”

The Law Reform Commission, Insurance Contracis (ALRC 20), AGPS, 1982, at para 175,

72
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"particular insurer” and "actual or reasonable imsured" test of materiality.
Similarly, in contrast to the situation in marine insurance, the assured in general
insurance is not deemed to have constructive knowledge of material facts,
materiality in general insurance concerning itself only with "every matter that is
known to the insured";75 and

In contrast to the insurer's ability to aveid entirely the contract of insurance for
a breach of the duty of disclosure in the context of marine insurance, an insurer
in the context of general insurance can only avoid entirely the contract of
insurance for non-disclosure where that non-disclosure is fraudulent, but not
where the insurer would have entered into the contract of insurance upon the
same terms had there been full disclosure. Where the non-disclosure is not
fraudulent then the insurer's liability is limited to an amount which would place
the insurer in a position had there been full disclosure.?® Clearly, the remedies
of the insurer for non-disclosure are significantly restricted. Significant also is
the imposition of a causality requirement in a manner similar to that now
implied by the House of Lords in Pan Atlantic and the imposition of concept of

..Eouo&oa&mw.. where the non-disclosure complained of is not fraudulent.

Insurance Contracts Act 1934 (Cth), s 21(1).

Section 28 of the Jnsurance Contracts Act 1984 (Cth) provides:
"(1). This section applies where the person who became the insured under a
contract of general insurance upon the contract being entered into -
(a}  failed to comply with the duty of disclosure; or
b}  made a misrepresentation to the insurer before the contract was entered

inlo,

but dees not apply where the insurer would have entered into the contract for the
same premium and on the same terms and conditions even if the insured had not
Jailed to comply the duty of disclosure or had not failed to comply with the duty of
disclosure or had not made the misrepresentation before the contract was entered
into.
(2}, If the failure was fraudulent or the misrepresentation was made fraudulently,
the insurer may avoid the contract.
(3). If the insurer is not entitled to avoid the contract or, being entitled to avoid
the contract (whether under sub-section (2) or otherwise has not done so, the
liability of the insurer in respect of a claim is reduced to the amount that would
place him in a position in which he would have been if the failure had not occured
or the misrepreseniation had not been made.”
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_insurer” would have been influenced by the circumstance had it been disclosed, This

. is especially the case where an underwriter accepts a risk upon the basis of the risks'

acceptability within the underwriter's own global risk management strategy. That is, if
,‘ it could be shown that an underwriter accepted the risk upon the predominant or sole
basis that its information and information systems deem the risk acceptable, then it
: could hardly be said that the underwriter was actually induced to enter into the

_oonﬁ.mﬁ by any disclosure or non-disclosure of the assured. Avoidance of the contract
| .. of insurance for non-disclosure in those circumstances will be seriously challenged by
| the requirement of actual inducement. It seems likely that the principles established
__ by the House of Lords in Pan Atlantic in this respect would be adopted by the
Australian courts. But is this encugh?

There is a rather draconian element in the present faw which allows the total
avoidance of the contract of insurance for the assured's non-disclosure, fraudulent or
.. otherwise. This is especially the case in marine insurance where materiality, in

theory, can be so remote from the actual assured as a circumstance constructively
known by the assured and influentia! to the mind of ptudent insurer, but actually
. unknown and irrelevant to the assured.”? Of course, one must take into account that
- ordinarily the players in a bargain of marine insurance are not consumer and highly
resourced insurance company, as is the case ordinarily in general insurance. Parties to
- a marine insurance contract tend toward greater, although rarely equal, equality of
| bargaining power. They ordinarily engage in contracts of marine insurance as a matter
of course, not exceptionally. If these are the circumstances in which the marine
insurance is written then the law is perhaps right to demand higher standards than
those expected in the general insurance marketplace. Indeed, many of the reforms
implemented by the Insurance Contracts Act were aimed at redressing this perceived

imbalance apt for the typical insured in a general insurance situation.

"1 Marine Insurance Act 1909 (Cth), ss 24(1) and 24(2),
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.mmbém_mu in Mayne Nickless Ltd v Pegler$3 where his Honour spoke of a
_ circumstance being "material” if it "would have reasonably affected the mind of a
prudent insurer in determining whether he will accept the insurance, and if so, at what

eminm and on what conditions.” The words “reasonably affected" in Samuels J's
pr )

test, I considered:8+4

"...10 require that the effect on the mind of the insurer... should
be something more than the effect produced by information
which the insurer would have been generally interested to have.
Ifl though interested to have it, such information would not, in
the end, have determined for a reasonably prudent insurer the
acceptance or rejection of insurance, the setling of the premium
or the attachment of conditions, there is not such effect on the
mind as requires disclosure. The information, although of
interest, is not material. As such it is not information which
must be disclosed by the insured. "

Upon reflection, this was in effect, as was the "decisive" influence test
submitted in Pan Atlantic, an attempt to move the desirable causal requirement, or
lack thereof, from relevance to the creation of the contract to the test of materiality.
ot course, the test of materiality favoured by me in Barciay Holdings did not go as far
4s the "decisive influence” test unsuccessfully advocated before the House of Lords in
Pan Atlantic. But it may have gone further than that endorsed by the House of Lords
'in Pan Atlantic. By that decision, a material circumstance is one that would have an
effect on the mind of a prudent insurer.35 While it is difficult to ascertain, the
w.mmomom_ effect of a test of materiality based upon notions of causality and a non-
disclosure causality requirement in the creation of the contract of insurance may be
identical, if not very similar. Yet, even if that is the case, such a broad concept of

__Emnaaamq__ as applies in the context of the Marine Insurance Act continues to

[1974]) 1 NSWLR 228 (SC), at 239.
(1987) 8 NSWLR, at 517.

Pan Atlantic Insurance Co Lid v Pine Top Insurance Co Ltd [1994] 3 WLR 677 (HL), at 682-683,
695-696, 705, 713 and 714.
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d expression uberrima fides was an “alien, vague, useless expression without any
_mw&o&ﬁ meaning in law", not being capable of being used in their law "for the
_purpose of explaining the juristic basis of the duty to disclose a material fact”. That
.mem so, the Appellate Division was of the firm view that "our law of insurance has

" no need for uberrima fides and the time has come to jettison it."8?

Yet, the juristic base of much of the common law of Australia rests upon
. concepts and doctrines which, when considered in the abstract, are both uncertain and
.”.EEEE meaning. For, example, fundamental to the law of negligence are the
.nonooﬁm of the "reasonable person”, "reasonable foreseeability" and “proximity."%0
.‘ Equity looks to concepts such as "unconscionable dealing"®! and the "unconscientious
~departure” from the subject matter of an assumption.®2 Contract permits recovery of
damages in the event of breach if such loss "may reasonably be supposed to have been
._ in the contemplation of both parties” at the time they made the contract, as the
probable result of the breach of it.9> One seeks to overturn criminal convictions upon
the ground that they were "unsafe and unsatisfactory."®* Or to claim that an

- opponent's legal ﬁ_.ommmao:m_ privilege has been impliedly waived because it would be

.3 1985 (1) AD 419 (SASC(App.Div)), at 433. The Court held, after a review of the manger of reception
k of law into South Africa and the juristic development of the law relating marine insurance, that the
law of South Africa did not recognise uberrima fides as category of good faith. Rather, the Roman-
Dutch juristic base of South African taw recognised only bona fides and mafa Jides as categories of
good faith, An Ordinance of 1570 made a contract of insurance "indisputably a contract bonae fidei";
ibid, at 432. Upon that basis the Court held that materiality was to be tested by deciding, upon
consideration of the relevant facts of the particular case, whether or not the undisclosed information or
facts were reasonably relative 1o the risk or the assessment of the premiums, adjudged by the
reasonable man: ibid, at 435, :

See, for example, Jaensch v Coffey (1984) 155 CLR 549, per Gibbs CJ and Deane J.

See, for example, The Commercial Bank of Australia Ltd v Amadio (1983) 151 CLR 447.

See, for example, in the context of estoppel by conduct, The Commonwealth v Verwaven (1990) 170
CLR 394, at 444-445 per Deane J.

Hadley v Baxendanle (1854) 9 Ex 341, at 355; 156 ER 145, at 15]. Although the operation of that rule
does not require that the parties have actuatly subjectively contemplated such a loss. It is enough that
ﬁ a reasonable person in the position of the parties would have realised that the damage was not an
o4 unlikely consequence of the breach. See Czarnikow Lid v Koufos [19691 1 AC 350 (HL).

See, for example, Morris v The Queen (1987) 163 CLR 454; Chidiac v The Queen (1991) 171 CLR
432.
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efforts in the jointly owned business over many years, she had contributed most
- materially to the husband's property and estate. It was, in my view, an unjust result.
But it was one which the inflexible rule of law demanded.®? Certainty triumphed over

justice in the particular case, which suggested a more finely tuned outcome.

It is therefore not a proper criticism, in itself, that the doctrine of utmost good
faith in marine insurance and other insurance law is of wide import and of wide
potential and sometimes unjust application. In theory, a doctrine of such a nature is
desirable as it provides the courts with a legitimate means of achieving just and fair
results in each particular case. It encourages disclosure of relevant information by
assureds to insurers. It reduces the business costs of interrogation which may
,cﬁwnﬂimo be based on ignorance of material circumstances. It has endured in
insurance for a very long time. It is a feature of the rules of a global industry in which

Australia's share is modest indeed.

Conclusion - the doctrine is not out of dates but requires more treatment

The nature of the insurance contract having remained _ummmom:% the same
through the ages, ‘perpetuating the need for substantial disclosure, it cannot be
properly said that the doctrine of utmost good faith is out of date. However, the
contemporary manifestation of this doctrine in the context of marine insurance is, in

my view, in need of further substantive reform.

It is imperative that an element of causality be introduced into the doctrine. In
that respect the decision of the House of Lords in Pan Atlantic may offer a desirable
" judicial reform of the pre-existing understanding of the law. It is similarly desirable
 that the test of materiality should be modified so as to control somewhat the onerous

burden which it now presents to the assured who secks faithfully and honestly to

9 Troja v Troja (1994) 33 NSWLR 269 (CA).
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