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CHANGES IN THE DELIVERY OF
* LEGAL SERVICES IN AUSTRALIA
by
The Hon Justice Michael Kirby AC CMG

A shortened version of a a paper presented at the 28th Australian Legal
Convention in Hobart Tasmanie in September 1993. Justice Kirby is
President of the New South Wales Court of Appeal, Chairman of the
International Commission of Jurists and o former Chairman of the
Australian Law Reform Commission.

BENEATH THE LEGAL ICEBERG

This convention assembles at a time when the ageless criticism about the
delivery of legal services has reached, in Australia, a new level of stridency
and anger. The air is thick with speeches criticising the judiciary and
sitacking the restrictive practices of the legal profession. In some States
of Australia, solicitora are at loggerheads with barristers, "Lawyer
bashing” has become even more energstic than usual, and not just in the
popular press. The New South Wales Attorney-General is reported as
"lashing” the judges of the state over "long delays in handing down
judgements". He reportedly suggested that they were partly responsible
for "the State's seriously over-crowded court system"”. Knowledgeable
users of the legal system, such as the Australian Securities Comunission,
have accused it of being "obscenely and intolerably expensive”. An
energetic judge, who retired early to return to private practice, aceused the
regime he lately superintended of failing to identify early enough the 90%
of cases which would be settled; of facilitating the use of litigation where it
was not really apt; and of promoting uncertainty in the law by enlarging
unpredictabie factors that undermine the certainty of the legal rights of
the poities. He said that few, if any, judges could today afford to litigate a
private, dispute. ' According:to. him, things ave getting worse for the
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Fitzgerald Inquiry illuminate a teuth of modern litigation: it is beyond
the reach of all but a few people. And this in turn points up another
truth: that in an open and free society such a turn of events is
unconscionable. The law, applied properly, applies to everyone. It
follows, then, in natural justice, that the remedy of litigation must, be
available to everyone",

The solution offered by the editorialists was the trimming of fees by QCs
and the greater use by lawyers of techoology. Other ohservers have
proposed new ways of tackling the twin problems of cost and delay. This
paper will review some of the changes which have been implemented and
others which are under considevation.

Acknowledging that the courts represent ( and some will say should
represent) only a tiny part of legal practice, it is nevertheless fair to say
that in the last two or three years some changes have been initiated, or
proposed, to enhance the relevance of the legal profession and the Courts
of Austratia to the community which they nominally serve. T will take a
critical look at some of these initiatives. A number of them may have
important implications for the delivery of legal services. Necessarily, I will
be able to touch on some only of the developments.

THE JUDICIARY

The delivery of legal services concerns the accessibility of justice and its
relevance to ordinary people, This means far more than free legal aid. It
includes the service of a judiciary which has a heightened concern nbout
the unmet needs for legal support, an increased interest in disadvantaged
snd minority groups snd a sensitivity to changing social attitudes.

The debate in recent months about gender issues in the Ausiralian
judiciary has, Lo some exlent, exaggerated the allegedly sexist attitudes of
Australian judicial officers. The notion thal the corrective is a return to
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In New South Wales, the Attorney-General advised the Law Society in
‘May 1993 that he intended to introduce legislation to remo.ve.l..he
distinction between barvisters sand solicitors conceraning judicial
appointments and other statutory officers. An increasing number of
golicitors have been appointed to the bench in a number of States of
Ausiralia and in the Family Court of Australia, generally with excellent
results. However, it is to ba hoped that the Attorney-General, a solicitor,
will perceive other legitimate and hitherto neglected qualifications.

Some barristers have warned against the risk of mass resignation of
judges if the "quality” of the bench is reduced, Whilst this prospect SGEI'.'IJB
unlikely, maintaining quality aod attracting the special kind of pe-rB.()-nahty
need for judicial life will continue to be a high responsibility of
governments in Australia. Now noew qualities must be added to those of
honesty, learning, integrity, diligence and independence, There. arej nn_w
increasing demands that judges should take greater control of litigation in
their courtrooms. Chief Justice Mason told the Australian Bar Association
conference in July 1992: -
"If we ave to reduce the length of cases, we should perhaps consider
the adoption of procedures which would enable the judge to t.ake.a &
more active role in deciding the parameters of the case and limiting
the evidence to he adduced, in particular setting limits to
cross-examination. Introduction of time Limits and more emphasis on
persuasive written submissions are expedients which require very

serious consideration.”

Many such facilities have been introduced to Australian courts or are
under consideration. In a more recent note, Chief Justice Mason remarked
that when the House of Lords interrogated counsel to provide . an
explanation as to how it had come about that they had exceeded the time

Yimit given to them, counsel's responae, by their agreed answer, was:
"Wa did not appreciate that your Lordships required se much

aasistance.”

_ apinion of the comm
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activists in lists dedicated to commercial cases. Chief Justice Mason

predicts: .
“If the adversarial system is to survive, the difficultics must be
overcome and that means that the judge must become more of
manager, an active overseer, so to speak. It also means that the
differences between the common law trial and the civil law trial will
be reduced to some extent. And that would accord with the move
towards convergence of the two systems which is taking place in
Europs.”

These remarks do not go without eriticism. Practice Notes requiring a
mensure of interventionist case management and Judicial contro! of the
hearing beyond the traditional role of the umpire inspire angry criticism
by members of the legal profession. A past-President of the Law Society of
Now South Wales asserts that the additional monitoring of cases and
responding to judicial call-overs will add thousands of dollars to the costs
of the average case. This comment emphasises the impotrtance of ensuring
that heightened powers for the judiciary are not enly attuned to the skills
of the peaple who make up the bench. And do not make litigation still
more unattractive by adding to what is already a highly labour-intensive
activity carried on by highly expensive labour.

Sadly, a great deal of the criticism of the Jjudiciary concentrates on trivial
matters such as wigs and robes, Often, the eriticism betrays 2 shockiog
ignorance of the hurd and disciplined life that is required of a judicial
officer in Australia today. In the past, when there were mora lawyers in
politics, it was n convention that the Attorney General would defend the
judges against public attack by Premiers and Attorneys-General who
should know better, It is because they are not defended as once they were
that judges must find better ways of comumunicating to the public. By
doing so, I believe they may help to win back the confidence of the
communily despite the media and political barrage. Notwithstanding the
¢alumny, most Australian judges (and I know very large numbers of them)
are adwirable, hard-working and honest people who deserve the good

ity th:ay fon hﬁ.lll;{ serve t - M
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BARRISTERS AND SOLIGITORS

The plethora of current inquiries into the organisation of the Australian
Jegal profession is truly vemarkable. Those at work include, on the
national acene, the Senate Standing Committee on Legal and
Constitutional Affairs, the Trade Practices Commission, the National
Review of the Tax Profession, the National Competition Policy Review, the
Parliamentary Inquiry into the Family Law Act and the initiative of the
Standing Committee of Attorneys General. The last-mentioned body, in
June 1993, issued from Darwin a Discussion Paper Reclaiming Justice - A
National Approach to Access to Justice. In addition to the national
inquiries, virtually every State hog proposals for veform on the boil. In
New Soull Wales there is hefore Parliament the Legal Profession Reform
Bill 1093. It would abolish the disliuction belween barristers and
solicitore. It would reduce the control of the Supreme Court judges over
the admission of legal practitioners to Ehe proposed Common Roll. It
would change the procedures for the diseipline of the legal profession znd
the making and handiing of complaints about legal practitioners. And it
would aiter the regulation of legal fees and other costs.

In other States of Australia, the reforms propesed by State authorities may
aot be so radical. Thus in some States the decision to appoint no move
Queen’s Counsel (but to countenance a new rank of sell-selected senior
counsel) has been rejected. But the reforms in New South Wales continue
apace. Their prospect led to deep divisions between barristers and
solicitors and oven an apparent split in the raunks of solicitors concerning
the attitude that should be adepted to a separate Bar.

The Senate Standing Coromittee has now produced a report, "The Costs of
Justice - Foundations for Reform”. Amongst the proposals made are:

- Constant monitoring of the rules of procedure and evidence;
. Intreduction of cheap and simple procedures to enaure that "a porty in
breach of a court order can bo swiflly brought to ovder”;
- Enforcement by the judiciory of its own rules of proceduxe to reduca
the comts and delay of litigation and improvement in the “poor

adavninbration” of jasticns

y
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g‘;re.nter attention by appellate courts to reduction of legal complexity;

t:Lnntfznmmeuof se:[I‘-regulation by the legal profession but with due
o enu(.)n.l to "public resentisent at the high cost of justice to wlich
some of its membery have contributed”;

The provisivs of more i i

s information about legal f iner i
o gal fees anf:l increase in pro
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achieved with licensed conve i I :

yancers in South Australi -
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Increased funding for community legat centres and better education of
the community in legal fundamentals,

I‘-wo Senators on the Committee (Senators Schacht and Spindler)
digsented from parts of the above report. They expressed a greut:' L :
of UI'[;OI.IC)F about the reduction of legal costs and a conclusion that the Iensi
pl'o.fesswn was iucapable of effective self-regulation. Needless to sa "5“
main recommendation of the committee was that is own ly' y
inguiry he continued. ’ mendete of

The F::l:l'al Atterney General's Department has responded to the inquiry
opened by the Trade Practices Commission with many proposals relevant

to the future organisation of th
e legal profession i i .
include: in Australia. Its proposal

The estbl.lshement of & single (national) legal market served by
lawyers and non-lawyers;
The abolitien of the divi i

e divided profession and i
its replacement b

profession; P ' o fused
" o ‘g
;l)hc abolition of restrictive practices which have no neb public benefit;
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n:n- awyers to perform work currently reserved to lawyers, includin
advocasy -and also mediation and arbitration in aress such .
tonveyancing, succession, taxation, criminal lnw, ete:
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. .
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- The encouragement of multi-disciplinary practices, e.g. of lawyers and
accountants;

- Fee competition amongst lawyers; and

- The abelition of the rank of Queen's Counsel,

With a great many of these proposals I completely agree. Each one of
them should be tested against the way in which they would operate in
practico to itmprove the delivery of legal sorvices to our fellow citizens at
costz they can afford. IL should not be forgotten that the Royal
Commission in England concluded that the divison of the legal profession
was, on balance, economically rational and in the public interest. It will be
important that the Australian Trade Practices Commission considers
dispassionately the same responsibility. For my own part, I find it difficult
to believe that the abolition of the rank of QC and its substitution by a
professional rank of SC will affect in the slightest the provision of
iraproved legal services to ordinary people.

Those who think that the broad thrust of the varicus proposals sot oub
above wifl go away and that life in the legal profession will settle back to
comfortable complacency should compare the published agendas of a
number of governments in Australia of different political persuasions.
There is, in fact, a high measure of consigtency in the proposals at least of
the Federal, New South Wales and South Australia law officers. The
broad landscape ahead for the legal profession in this country seems clear
encugh. If there is complaint by lawyers about its contours, 1 guspect that
politicians will show no great sympathy. In this, they wiill probably have
the support of the erdinary citizens horrified in hard limes at the reports
of huge legal incomes and mindful of the inaccessibility of the law to many
and the urgent need, at least, to do something about it.

For those who consider that the proposals set out above are unbearably
radical, involving a disturbance of things long settled iu the organisation of
the legal profession in Australia, there ave ather lawyers who urge even
more drastic changes. Mr John Waingarth, a lawyer who is Vice-President
of Citibank, is hardly the kind of practitioner who could be accused of
proletarian Lendencies. Vet in o paper on Accassible and Affordable

oncludes Lhat the logsl ayatem of Australia urgontly needs to
\

Justice he ¢
" Lin, oW Q1 % 4 ) and Porasiruika

ot

the Commonwealth Lawyer May 1994

(vestructuring), if it is substantially to modernise and to play its vital role
in the democratic society. He suggests:

- The reorganisation of the courts;

- Micro-economic reform within the legal profession;

- The abolition of wigs and gowns, with their disproportionate
contribution to the "image problem” of the profession; and

- The adoplion of a uniform nationally based legal profession with
modern work practices,

Those who watch these proposals from afar should insist thal economic
forces alone should not govern the design and functions of the legal
profession in the future. Lawyers are not merely another occupational
group. By virtue of their work they frequently play an important role in
one of the central branches of government of the country. Whilst a
measure of ecoromic rationalisation is doubtless required to render the
legal profession more competitive, the likely future impact of the growing
influx of numbers of young law graduates from the increasing number of
Australian law schools should not be overlooked in this respect. Nor
should the special needs of high ethics and effective professional discipline
te uphold the integrity and honesty of the legel profession be

undereetimated in a world of fast-changing institutions and social
attitudes.

RECENT COURT INITIATIVES

No doubt stimulated by the many inquiries and heightened public debates
and concern about the costs and delays of justice, new initiatives have
been tried in recent years in every jurisdiction of Australia to improve the
workings of the courta and the efficiency of the legal profession. A number
of the innovations, choesen virtually al random, can be noted:

The iutroduction of written submissions in criminal appeals to
improve the efficiency and thus the speed of disposing of such

proceedings, urgent in most cages but particularly where the appeliant
is in custody;

I'he reduclion of delays .in criminal tvints by improvemests jo the

1) £y
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more effective administrative control and denial of adjournments,
There are, of course, many instances where criminals accused, on bail,
feel no great urgency to have their coses heard promptly. In such
cases, it is in the public interest for the judiciary to maintain a cloge
control over such hearings and te monitor them at important stages;

- In civil appeals throughout Australia written submissions have long
been generally required. In New South Wales important appellate
innovations include the monitoring of appenl notices by one of the
judges to detect and remove incompetent or irregular appeals; the
requiremzent (by Practice Note) of narrative statements of facts in
Iarge and complex appeals to facilitate decision-making and the
plonned facility of two-judge appeal courts in some cases to increase

the thruug'hput;

- The conduct of running compensatlion, damages and other lists to
permit speedy disposal of appeals involving no likely point of legal
principle and the delegation to the Registrar of a power to settle and
finalise appeal papers even if the parties cannot agree. A large lacility
for expedition of the hearing of appeals is also available in New Soulh
Wales. This is probably a feature of a permanent appellate court.
Such a court permits the more flexible utilisation of available judicial
time. Notwithstanding these innovations, the burden of appellate
work continues to grow., The greater the efficiency of primary
decision-making, the larger will be the burden of {he appellate docket;

- In a number of jurisdictions courts have established their own internal
wafchdogs to monitor the throughput of cases. in New South Wales,
Chief Justice Gleeson, svon after his appointment, established a Policy

and Planning Committee of the Supreme Court. It meets monthly, It
closely watches trends, Oul of ils worle came the “Special Sittings" of

the Supreme Court of New Sauth Wales in which virtually every judge
took part. 1t resulted in & major clearance of the backlog of judicial
cages in the Common Law Division. More such sitlings are planned.

Te Western Australia, the couuterpart was the "August Blitz" of 1993

dencribed aa o "mooth long wor to vliminate an embarassing backdog

of civil cunen,
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South Wales recently adopted o procedure by which the parties, by
agreement, surrendered Lhe right of cross-examination of experl
witnesses in [avour of an on site inspection of the disputed locus held
by the judge and assessor in which the experta, with the aid of madels
of the proposed development, explained their differing points of view.
We will need more innovations of this kind, But we will also need
reform of the law to eosure that they can occur within statutes
generally drawn with different procedures in mind, Pre-trial
conferences, provision of caps on legal costs, the penally of indemnity
costs for rejection of a rensonable settlement, the necesgity to reduce a
great deal of cvidence to admit and the more energetic
superintendence of the trial by the presiding judge point the way to
reforms that will reduce court costs and delays, Credit mugt be given
to the Australian Institute of Judicial Administration for heeping
these issues constantly before the Australian legal profession and for
canducting diffeventinl research to establish which reforms are likely *
to work in the Australian context;

Expressed concern about the delays in the provision of judgments has
led recently to the adoption of & new procedure announced to the legal
profession for the signification of complaints about delays in parliculny
cases. Tt would appear that this procedure may not fully satisfy the
Government of New South Wales, It is anxous to have publicly
available stundards ("best practice") set oither by the judiciary itself or
by the ALJA. I suppert this notionr, Allownnce must be made for the
vatiation in the judicinl workload in different parts of Australia. Bul
the publication of achievable standards for the disposal of reserved
judgments may be warranted in soine cases. In the New Seuth Wales
Court of Appeal, we coustantly monitor reserved judgments at
meetings of the judges held every fortnight. The procedure has proved
an efficient way of superintending reserved decisions. Other larger
courts without the same collegial fucility may require different
techniques if a serions source of grievance in the delivery of the legs!
product by the judiciary is to be cured; and

Wilhin the practising legal profession reforms have alrendy heen

inlroduced or wru under contemplotion throughueut Austentio. The twoe
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counsel rule and the two-thirds fee for junior barristers has long since
gone as a matter of rule within the Bar in Australia. But has it
disappeared in practice? Ii is now increasingly noticed that QCs are
appearing without juniors in the higher courts in this country. An
increaping number of solicitor advocates are appearing. There is much
greater flexibility in professional arrangements. The High Court of
Ausiralia at the request of the legal profession amended its rules to
permit golicitors to argue special leave coses; sometimes they do.
Advertising by lawyers is now permitted, at least for solicitors, in
soms parts of Australia. A system of specialist acereditation has been
introduced by the Law Society of New South Wales from July 1993,
These changes do indicate that micro-economic reforms in the delivery
of legal gervices, at least at one level, are occurring or are planned.

CASE MANAGEMENT, ALTERNATIVE DISPUTE RESOLUTION AND
TECHNOLOGY

Three other developments, important for the more efficient delivery of
legal services in Austrnlin, need to be noted. The first is impoved case
management in the Australian courts. There are seven fundamentals to
case monagement. They are judicial commitment snd leadership;
consultation with the legal profession; court supervision of the case as it
progresses; the formulation and publication of standards and goals; the
development of a monitoring and information system; the control of listing
to aclieve creditable trial dates; and the control of adjournments, The
courts are becoming much more conscious of the need to manage the
progress of matters through their systems. The passive role of the
judiciary of cur tradition is drawing to its cloge,

Two points of difficulty will have to be noted as this change in the ways of
centuriea works its way‘ through the Australian courts, as it is slready
beginning to do. The firat lLiae already been montioned. It is the
coat-effectiveness of judicial case management. It will ot avail the better
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and legal profession of the menifest impartiality of the judiciary. The
premature expression of opinion, without full knowledge of the facts of the
cage, and apparent prejudgment by the judge assigned to mensge, and
then try, the case could undermine public acceptance of judicial decisions.
To some extent, this problem can be raet by ensuring that the Judge who
monages the pre-trinl stages of litigation does not conduct the trial if it
Proceeds. But this will not always be feasible or appropriate, particularly
in smaller jurigdictions or in specialised divisions of the courts.

A second development of importance concerns the use of alternative
dispute resolution. The use of refereas and arbitrators in conjunction with
litigation is now well established in many parts of Australia. In a decision
which supports this move, the New South Wales Court of Appeal has held
that;
"As a broad proposition ... the Court will not reconsider questions of
fact where there is factual material sufficient to entitla the referes to
reach the conclusions he did, particularly, where the disputed
questions are in a technical area where the veferee enjoys an
appropriate expertise."

In some jurisdicitions thie facility of conciliation is also provided to attempt
to bring forward the procedure of settlement which presently comes,
typically, at the Jast moment when the delay has been suffered and the
costs incurred. It seems foirly clear that this should be an important
target of attempts to improve the delivery of legal services. But I do not
under-eslimate the difficullies of achieving success. Lawyers, like
litigants, tend to delay absclute realism and concentration upon o case
until the hearing is about to commence. Then only does the case have full
attention so that ita prospects are vealistically weighed.

The third area of innovation involves the use of technology. Already
technology has infused the judiciary and legnl practices in Australia.
Word processing is commonplace. Facsimile filing is possible. Direct
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Within a number of Federal bodies telecommunications is used to reduce
the cost, formality and jnconvenience of attending a court or tribural
hearing. The changes go beyond the High Couwrt's video link for special
leave applications. Thus the Administrative Appeals Tribunal, for more
than a decade, has conducted some hearings by telephone. It seems likely
to me that this focility will apread to the higher courts. Already, where
necessary, injunctions can be sought and issued by a Supreme Court judge
by telephone. An important aspect of the strategy of the New South Wales
Department of Courts Administration is to develop and apply information
systems supporting the efficient and effective achievement of the
departmental” goals and priorities. Such systems permit betler
performance monitaring, the tracing of court and departmentni files, the
provision of statistics and the identification of trends and problem areas.
The provision of better informaticn technology is, in fact, a pre-requisite to
improved case ‘management systems, It permits differential case
management, It should ensure a much better judicial overview of the
performance of the system for the administration of justice. In New South
Wales the Judicial Information Technology Committes comprises judges
and departmental officials. It is chaired by Justice Cole of the Supreme
Court. There are similar developments in other States. In the Federal
sphere the Attorney Gemeral (Mr Michael Lavarch) recently announced
that a new electronic systema containing updated Federal statutes and
statutory rules would be introdueed by July 1994, It was intended that
thig database would impove public and professional access to Federal law.

In Western Australia, the Chief Justice reported om the improved
equipment and facilities for video recording of police interviews with
suspects in indictable offences. If these facilities reduce extensive voir dire
and the prolonged trials, as well as the appeals and reheurings that tend to
accompany them, they will amount to another contribution by technology
for reduction of delay and court log-jams. If cases can be disposed of more
guickly, more court days will be available for the speedier throghhput of
_other cases waiting their turn in the list.

-
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CONCLUSIONS: TURNING INQUIRIES INTO ACTION

The above review shows some of the meny innovations which are under
congideration, somoe of which have already been introduced, in Australin
for the improvement of the delivery of legal services.

We should not just accept tliat the Law's delays (and one might add costs)
are the inescapable burdens of human existence which cannot be made
more tolerable. Some delay and cost is certainly inescapable in any justice
system. In a aystem which uses people trained as the Australian legal
profession hag been, it is clear thal many problems of a legal character will
not be sugceptible to their involvement. But that fact may require changes
of substantive law and a broadenjung of the involvement of non-lawyers in
the delivery of what, until now, has been seen ag a legal service, 1t may
also require a readjustment of some of the activities of the lega] profession
to broaden its range of work and to alter its activities so as to make it more
accessible to ordinary people. These obligations will also fall upon the
judiciary: a fact already vecognised in part at least. Not everyone can have
a day in court. Not all socinl problems are best solved in a curial setting.
But where courts are propetly invoked, it is managing the process of
fitigation so that they provide solutions to conflict and do not become part
of the problem,

The best approach to the issues of this paper involves the formulation of
policies upon the basis of nccurate empirieal data. Such datn should show
accurately how the justice system presently works. This was a point made
by Dr Deborah Hensler, a leading analyst from the United States, when
she visited Australia recently. An important contribution to a better
foundation for the developmest of strategies, at least in New South Wales,
is the decision of the Law Foundation’s Board to develop a Research
Centra on Civil Justice designed to end the "great’ trade in myths,
perceptions and fictions about the legal system" and to substitute hard
data for pre-supposi@ion; Nearly twenty ‘years ago, Sic Garfield Barwick,




May 1994 the Commonwealth Lawyer

-

This is itself a remarkable thing. The cowts of Australia are a part.of the

country's system of govermment. All of the courts operate under the

Australian Constitution, The legal profession too is clearly an important
actor in the constitutional and legal syatem of the country. According to
the Chairman of the Trade Practices Commission the legal profession has
a turnover of $3 billion and employs more than £5,000 people. The Senale
Committee noted that in Australia in 1985 there was one lawyer for each
693 people. This statistic compared with the United States with one
lawyer for 418 people and England with one for 1,165 people. There are
more than 265,000 lawyers in practice in Australin today. There are 16,000
students currently studying law or legal studies. This last statistic
represents an incrense of 47% in numbers since 1988, The number of law
gchools in Australia has more than doubled in the past five years. The
number of law graduates in Western Audtralia has recently been described

" asa "glut” which will cut starting salaries of young lawyers from $23,000 a

year to $15,000.

The challenge befora the judges and lawyers of Australia is to turn the ?
political initiatives, legislative raforms and professional

many inquiries,
v will improve the

and judicial anxieties into practical measures whicl
delivery of legal services to ordinary citizens of this country. The purpose

er has been to suggest that some improvements have already

of this pap
in the

occurred, Some are under active consideration, But most still e
future. And meanwhile, the formal legal system operates, for tha most

part, beyond the reach of many ordinary Australians. This should be a

matter of concorn to a profession whase mission is the provision of “justice
for all” and whose aspiration is still said to be equal justice under law.
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