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JUDICIAL INDEPENDENCE - LESSONS FROM INDIA &
AUSTRALIAN DEVELOPMENTS

The Hon'ble Justice Michael Kirby AC CMG*

LESSONS FROM INDIA

a,Mr Soli Sorabjee. He and I had last worked together last year at a remarkable
udici

al colloquium in Bloemfontein, South Africa: just before the peaceful transifion
oﬁer to a democratically elected multi-racial government.

‘Upon my return to Australia, I found on my desk the decision of the Supreme
O.Alu't'f:.lf India in Supreme Court Advocates-on-Record Association and Ors v Union
ndfa.l The decision is one which will reverberate around the countries of the
Eﬁmm;;n law. It will command attention especially amongst lawyers and judges in the
Ixélélonwealth of Nations. A bench of nine judges of the Supreme Court of India

amined two questions. These concerned whether the majority opinions in S P

Guﬁﬁa v Union of India® were correct or whether that decision should be reconsidered.




Jants in the appointment of judges. A majority in Gupta also took the view

. On the issue of judge strength, Gupta was overruled. The majority held that, if
';shown that the existing strength of a High Court was inadequate to provide



In India, Australia and other countries of the common law, the attacks upon

79l independence and integrity vary over time. In no two countries are these
k;-.p_'recisely the same. The purpose of this essay is to call to attention a new
{itusty’ :uc.)n of the attempted diminution of judicial independence which has manifested
~in‘Australia in recent years. Perhaps the same thing could not happen in India.
o_Sf: .certainly, it could not happen to the Supreme Court and the High Courts or
r-independent office-holders enjoying guaranteed tenure under the Constitution.
2% 'ﬁlies‘e‘ great courts at the apex of a legal system deal, of necessity, with only a
smgﬁ.;proportion of disputes of the people. Most of the people's cases are dealt with in
and tribunals of humbler standing or by officials created by the Executive
‘ygr-nment to fill offices having a promise of independence, There is now a
ency in Australia to diminish the independence of such office-holders by the
xpedient qf the demolition of their courts, tribunals and other independent offices and
£ ndﬁ-—reappointment of office-holders to successor bodies. Because the price of
reedom is eternal vigilance, this is a development in my own country which I call to

ofice:so that Indian lawyers too can be vigilant about it.

AUSTRALIAN DEVELOPMENTS




‘given the State Government the power to exclude some judges from transfer to
'Eourt. In Western Australia, the judicial member of the Compensation Board
fectively removed from office by the abolition of his position.$ He was, instead,

"tédr a temporary "Commissioner" of the District Court, but without the same

i_g%ition where they effectively hold office at the will of the Executive Government
tas they did in colonial days.” Unless this trend is reversed and the convention
pr.gﬁous!y.observcd is restored, it will be the people of Australia who will suffer, not
st the judges. They will lose the precious value of decision-makers who are
dependent of Government. That independence has been a mainstay of liberty in
usu'aha, as in India.

[TERNATIONAL PRINCIPLES ON JUDICIAL TENURE

The foundation of the international principles of judicial independence is to be

ound in the requirement of Article 10 of the Universal Declaration of Human Rights:

ﬁoﬁl the State's judiciary were offensive provisions removed which would




"10. Everyone is entitled in full equality to a fair and public
hearing by an independent and impartial tribunal, in
the determination of his rights and obligations and of
any criminal charge against him."

{hé same effect is Article 14 of the International Covenant on Civil and Political

"14.1  All persons shall be equal before the courts and
tribunals. In the determination of any criminal charge
against him, or of his rights and obligations in a suit
at law, everyone shall be entitled to a fair and public
hearing by a competent, independent and impartial
tribunal established by law.”

. ‘There are similar provisions in every regional charter of human rights. But
,:is;this independence of the tribunal to be secured? That question is answered by
elaboration of international pringiples for the independence of the judiciary
tained in a number of specialised international declarations. The Basic Principles
ifze Independence of the Judiciary were endorsed by the General Assembly of the
Umfc_:d Nations.? It invited governments "to respect them and to take them into
cbuﬁt within the framework of their national legislation and practice". The Basic

inciples include:

"2, The judiciary shall decide matiers before it
impartially, on the basis of facts and in accordance
with the law, without any restrictions, improper
influences, inducements, pressures, threats or
interferences, direct or indirect, from any quarter or
Jor any reason.

11 The terms of office of judges, their independence,
security, adequate remuneration, conditions of
services, pensions and age of retirement shall be
adequately secured by law.




12. Judges, whether appointed or elected, shall have
guaranteed tenure until a mandatory retirement age or
the expiry of their term of office, where such exisis.

13. Promotion of judges, wherever such a system exisis,
showid be based on objective factors, in particular,
ability, integrity and experience.

18. Judges shall be subject to suspension or removal only
Jor reasons of incapacity or behaviour that renders
them unfit to discharge their duties.

19. All disciplinary, suspension or removal proceedings
shall be determined in accordance with established
standards of judicial conduct.”

The draft Universal Declaration on the Independence of Justice was

recommended to member countries of the United Nations by the Commission on

Human Rights at-its 45th Session in 1989. Amongst the principles in the draft

Universal Declaration on the Independence of Justice were the following dealing with
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discipline and removal:

"26(b) The proceedings for judicial removal or discipline
when such are initiated shall be held before a Court or
a Board predominantly composed of members of the
Judiciary. The power of removal may, however, be
vested in the Legislature by impeachment or joint

address, preferably upon a recommendation upon
such a Court or Board,

27. All disciplinary action shall be based upon the
established standards of judicial conduct, '

30. A Judge shall not be subject to removal except on

proved grounds of incapacity or misbehaviour
rendering him unfit to continue in office.

3L In the event a Court is abolished, Judges serving on
that Court, except those who are elected for a
specified term, shall not be affected, but they may be
! transferred to another Court of the same status.”




Thc foregoing principles are repeated in numerous international statements
liciiéial independence. For example, the Minimum Standards of Judicial

ei;dénce. adopted E;y the International Bar Association in QOctober 1982, include:

"20(a) Legislation introducing changes in the terms and
conditions of judicial services shall not be applied to
" judges holding office at the time of passing the
legislation unless the changes improve the term of
services.

(b)  In the case of legislation reorganising courts, judges
serving on those courts shall not be affected, except
Jor their transfer to another court of the same status.”

Tc ik,e;. effect is the Universal Declaration of the Independence of Justice, cl 2.39,
dopted at Montreal in June 1983.

““The result of these principles is that, at least in the case of judges - and one
it'say judicial officers performing the duty of judges - their tenure cannot be
und“oné’vby a reorganisaﬁoﬂ of their courts or tribunals. Qut of deference to the office
atever view is held of the office-holder) such judicial officers must be afforded the
ortumty of appointment to & court of the same or higher rank and status, salary and
iiefits of office. If the judicial officer declines, he or she must continue to receive
i)éneﬁts of office of the court which is abolished. If any other practice is
:é{mented, it presents a threat to judicial independence. That threat hangs as a
Damoclean sword over the judicial officer. If judicial officers are repeatedly removed
om- their offices, and not afforded equivalent or higher appointments, the inference
Jsflie drawn that their tenure is now, effectively, at the will of the Executive
Ggfémment, ie the politicians in power from time to time. This is contrary to
mté%lational principle. It is contrary to the hard-found constitutional settlement to
thh Australia, like independent India, has hitherto been regarded as heir. Until
CIY, it has been contrary to Australian practice.




"W-ARbS RESTORING A CULTURE OF RESPECT FOR INDEPENDENCE

Iﬁave said that the principles stated in terms of judges must be applied to all

“officers. This-is so because the organisation of the Bench is something which

ndlc;ﬂ"_ﬁork which is done in Australia by magistrates is performed by judges. Even

o

{intries with a legal system so similar to Australia's such as Canada and New

Z‘ealali;d';:‘i the work formerly performed by magistrates and performed in Australia by

Neither on a national level, nor in the States, cari"Australians regard the worst

In the Federal sphere, the Minister for Industrial Relations, following a 48

vernment to abolish the independent Coal Industry Tribunal® established in 1949 by

"I have a strong objection in principle to establishing special
courts because special courts over time end up doing special
deals. It won't be responsible to the Attorney General. It will be
responsible to the Minister for Industrial Relations and it will




‘A absorb the ambience of the industrial relations scene rather
than the legal scene.”

If the Opposition in Australia is faithful to the principles uniformly observed by

oderal gbvemments at least, were Parliament at its behest to abolish the Industrial
ns Court, it would simply shift its work back to the Federal Court of Australia
fow the Industrial Relations Court to wither on the vine until its last member had

‘retired. At least in the case of Federal judges in Australia, their tenure is

cdby the Constitution. They, at least, cannot be removed and treated as so

any others have lately been. But not so, in the case of judge-like (and even judge-
)_éiembers of other independent decision-making bodies, Federal and State.

" 'hie point of this paper has been to call to notice of Indian colleagues in the law
e gromng proliferation of instances where old conventions protecting judicial
éﬁéﬁdence in Australia have been rejected and expediency or political will has
elgncd There may have been too many tribunals. There may indeed have been too

y whose members have been given the title of "judge". But Parliament having

ét‘é“d"ixil"ﬂlis way, it should not undo its promise lightly. If it does, it should obey
iq:r;;ﬁbnal principles which have been devised by the United Nations and the
___’a_’tibnal community to safeguard the independence of judges and judge-like office
olde.fs’.' That independence is crucial to a civilised society, pretending to live by the
of law.

- Of necessity, observance of the international principles and past Australian
Snventions will occasionally mean that people who would not be appointed ab initio
{ianhcr court or body must be offered appointment out of réspect for the basic
nnciples of judicial independence. When it is said that this contemplates sanctioning
0%ﬁbe and appointing people who would not otherwise get there, the answer which

ust be given is that those people were in office. If there is material to justify their

cmoval there are statutory procedures to that end. The judiciary, like any other
istitution, is made up of people of varying capacity. We accept that fact, and even
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the occasional mistaken appointment, as the price which is paid for the overall public
good of the assurance of the independence of judicial and like office-holders. That
independence is respected, not for the entitlements of the judge and his or her
dependants. It is there for the protection of the community itself. Without assured
renure, there is always a risk that a decision-maker will bend to the will of the
powerful or twist to the interests that seem to promise personal advantage. "Without
fear or favour" is the boast. It must be upheld by the assurance of true independence.
it is undermined by the repeated illustrations in Australia of the abolition of courts and
court-like tribunals and the non-reappointment to the successor bodies of the former
incumbents.

The way ahead on this issue, in Australia at least, is the enactment of
entrenched constitutional guarantees, at least for judicial officers, which mirror those
in the Australian Constitution and now enacted (but not entrenched) in thg New South
Wales Constitution Act, It is vigilant decision-making by the courts of Australia,
expressing the common law in a way defensive of the protection of judicial
independence. In this respect the international principles may now be invoked in
Australia to help elaborate the common law or to construe ambiguous statutes in a way
defensive of the tenure of independent decision-makers.!! The legal profession should
be mobilised to a realisation of the importance of the issue and to its duty to explain
that importance to the community and to the media which sadly sees the protests as
yet another example of lawyers protecting their personal privileges,

Where Parliaments and governments restructure courts, tribunals and
independent offices (as is their right) they should conform to the principles respectful
of the independence of the office-holders of the superseded body. Parliaments should
keep their promise to such office-holders. Narrow distinctions should be rejected in
favour of a realistic appreciation of the high constitutional issue which is at stake.
And the judges themselves must be willing to defend the independence of their

offices. Not merely for themselves. But for the community which is thereby

protected.
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