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_,,~_d Australian lawyers who may have forgotten of the origins of judicial tenure in
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~th'6:.English legal tradition to which we, in Australia, are heirs. It has a long history.
?~r>'
(!it it came to a head when King James II succeeded to the throne of England in 1685.
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~t:·,
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~':<

,x:~¥,Parliament and to reintroduce the disputes about religion which had bitterly divided
\~/~r:h:
·~;.tJ.l!eKingdom and which were still the occasion of warfare on the continent of Europe.
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1 Will and MllJ)' c2 (1688).
12 and 13 Will III c2. See also JQuick and R Garran, Annotated Constitu.tion oj/he Australian
Commonwealth, 1901, 728f.

> i'41lUlles II, in 1688, summoned the Archbishop of Canterbury and six other
t,~}j~'A:E;t~\;,:: . .
! 'b~;;";';li'ff'O~s:"of the Kingdom because they refused to comply with his command that a
" IS ,,"
!;-;!.':"':·4;t,,:.,,~,-,:

t{D~?j~fi:ltionofIndulgence, suspending the operation oflaws against Roman Catholics,
[;:,:~,-",,;~.(,.~_.

~RI\be read in all churches and chapels throughout England on two successive

~~,~is; The Bishops had petitioned the King claiming that this use of his royal

~i~~t::'was illegal and contrary to the laws of England For their audacity, the King

!t'ii;'i';~lie.bishops committed to the Tower of London on charges of seditious libel.

~;The bishops first petitioned the King's Bench to release them. But their plea
"(.,'"

~d~nied by a supine court whose judges held office, in effect, during the King's

~hre. When, however, the charges were heard, the bishops were acqnitted by a
"',..;
~>.\.,:.:

,,:jw:~H;Suchwas the civic outcry in London and throughout England that James was
;~:"ii~;\,t:':,.·,.:,

~,'fg&ed to leave the Kingdom. A conditional invitation was then sent to Princess Mary
:~';C:.';:~~·ir,:·::

'ifc}li5,~an,ge to take the throne. This invitation was later extended jointly to William,
1'" .
:\;,',',',,'
'ceof Orange. From 13 February 1689, the Sovereign held the throne of England

;"~'!!t;(:onditions set by the Commons of England in the Declaration of Right. That
;':,'io{;~\~~:::-,::,

;D~~laration was ultimately embodied in statutory form in the Bill ofRights.2 In the
'~~4/.:' .

"gi\ffi1~pirit, the Act of Settlement of 17003 promised tenure to the judges of England
~~/::
'Vi~liTndiu se bene gesserint. During good behaviour, they could not be removed by the
)u~~~}

,i§~f~.vro, nor their salaries reduced, except by an address ofboth Houses of Parliament.
f~~~~,""':~'~';'

t~~~!:,The promise and actuality of tenure removed the supine subservience of the
r:¥,};:~~~>:> ,';
~~M)ffles of England to the Executive Government and the Crown. The judiciary, which
:;i'5:i:_)!~;t '

f/%l1~~begnn within the King's council, as part of the government established by the
~}::6&~~:

t~;Pl9wn, secured an independent legitimacy and the courage and neutrality of mind that
i~~7~1.~~\<: .
F:~f.~e With such independence. This was truly, in its origin and in its practice, a
14'<~'''-O'k:'

;'f~~~\llutionary doctrine. The notion of neutral judges can be traced to Biblical times.
'~;~~!';:

;~t the constitutional assurance of tenure, which underlies the tradition which has

II, in 1688, summoned the Archbishop of Canterbury and six other 

the Kingdom because they refused to comply with his command that a 

of Indulgence, suspending the operation oflaws against Roman Catholics, 

~~!~~l:' read in all churches and chapels throughout England on two successive 

E' . The Bishops had petitioned the King claiming that this use of his royal 

illegal and contrary to the laws of England. For their audacity, the King 

\ie.bishol?S committed to the Tower of London on charges of seditious libel. 

' ... ' The bishops first petitioned the King's Bench to release them. But their plea 

,Ydeluea by a supine court whose judges held office, in effect, during the King's 

When, however, the charges were heard, the bishops were acquitted by a 

:''''.nc·h was the civic outcry in London and throughout England that James was 

~\1~;i~~':;to leave the Kingdom. A conditional invitation was then sent to Princess Mary 

.lJ,range to take the throne. This invitation was later extended jointly to William, 

m'ffI!,cec)t Orange. From l3 February 1689, the Sovereign held the throne of England 

.,conditiOils set by the Commons of England in the Declaration of Right. That 

,/araU<Jn was ultimately embodied in statutory form in the Bill of Rights.> In the 

It'~if!ji~:spirit, the Act of Settlement of 17003 promised tenure to the judges of England 

se bene gesserint. During good behaviour, they could not be removed by the 

nor their salaries reduced, except by an address of both Houses of Parliament. 

promise and actuality of tenure removed the supine subservience of the 

of England to the Executive Government and the Crown. The judiciary, which 

1!t,";",~~:,UCi~Wl within the King's council, as part of the government established by the 

m:~~p:ri)wn, secured an independent legitimacy and the courage and neutrality of mind that 

f:;·:ciiliie with such independence. This was truly, in its origin and in its practice, a 

If];t~~rOltltionruy doctrine. The notion of neutral judges can be traced to Biblical times. 

If;~9(the constitutional assurance of tenure, which underlies the tradition which has 

1 Will and MaJ)' c2 (1688). 
12 and 13 Will III c2. See also J Quick and R Garran, Anno/ated Constitu.tion of the Australian 
Commonwealth. 1901, 728f. 

- 2 -

COURTS,DOC 



COURTS.DOC

'f.:<:>
'"c,
':;S:;~!i.

:,,' bJfdin Australia and other common law countries, is one of the most important
';.. :?:?f;.>~:;;;>~\~-;> '. .

i"')~"~~~jlililltions of the freedoms we enjoy.
-, ".,y.:.t,!\,~ ••,.,: :,'

j:1i~j;,~\jrhe principle of judicial independence was not always followed in colonial

.g~;~s I shall show. It was not always observed in respect of judicial officers in

Jt~s~.which were not superior courts. It was certainly not always observed in non­
~,,'~~g;>
:~6iaL commissions and tribunals. But it is important to remember the historical
1';;A\\>::'i".'
5~~s; and fundamental reasons for the principle of judicial independence. A
~ilJ,.';:,,,',';'-

at~iori-maker who must evaluate evidence and submissions fairly and reach
k:':i,;'~;;'~;" .

\,3:tliBlusions affecting powerful and opinionated interests, must be put beyond the risk

~1J~j.¥~ialiation and retribution. Otherwise human nature, with its mixed elements of

~!u:dice and ambition, may tempt the decision-maker to ignore the merits of the
~~q:~:,-" .., .
@£l{sltihder consideration and to favour the interests of the powerful. That is what the
::i0~;\;':<"

,t~kk'e of judges and other independent office-holders is about. It concerns giving
;~~,~::,/, .::'
Y's1ilistimce to the promise that important decisions will be made neutrally: without fear
8£~~~~<:: r~ -,: "
'1iihivoUr, affection or ill will.

k>f&t:,..
\!Jf§' My thesis is that, until recent time in post-colonial Australia, we have observed
'%'/ .

~:.-"J'ii high degree of strictness, the convention of respecting the tenure of judicial
'tm:,.;:'::,:
'officers and their equivalents. But over the last twenty years, and in virtually every
~]:l;i,','." ,
'~sCiiction of Australia, we have begun to see departures from this beneficial
'~1f:f,'-'",.
J~4ition. The departures are always explained by the Executive which attempts to
~t,B;;;,,'

il!tllY them. But they have begun to have a grievous effect upon the notion of the
:.r" •

.~~~.pendence of judges and other like office-holders. The departures can only be
J--",:~, "

~@b\lted to the ignorance of history of those who have undone the conventions and a
'~{:', .

~~fiance or indifference to the internationally accepted principles for the defence of
'-':')',

:,~;dicial independence.
0::~:);'<:

z:~r So many are the examples of departure from principle and so widespread the

;Jll~strations throughout Australia, that doubt may now be cast as to whether the

::"J~nciple itself endures, at least in its earlier form. The immediate problems ofwhich
::;~',~t~~·

"~~?;~'," -3 -
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~t~
~~~~have arisen in the context of the abolition of courts and independent tribunals

""',mrecreation of new courts or tribunals to which some only of the former office­
0;,'<} ,

liola~f~ are appointed, This practice, once unthinkable, has now become relatively

!l1iWon in Australia. The practice represents a shocking erosion of the principle of
~\.~~

Jjj~I1dence of judicial and like decision-makers. It should be exposed and
t":r-~'~:/"
a~kl~9i~ted in the hope that the trend may be arrested and reversed. For if it is not, we

~jii'l"ettun much of the judiciary and other independent office-holders of Australia to
;~"K<'\>_:

;llil~ompliant status of the judges of King James II. A precious independence of mind
:;,~\~:9\'-'
';;~d\of action will be lost. The people of Australia and their good government will

';;~er: as a consequence.
,~~~~{."'-

iiUhItIAL TENURE IN COLONIAL AUSTRALIA

,~K~W "The principle of judicial tenure which was accepted in England was not
::i,f~b:~'t~;;'i\;

";''iJ';g~ii~rluly applied in the British colonies. Perhaps this was because of the variable
~:"1r,r!;:;

';~ililiity of the judges recruited to the colonial judicial service in earlier times. Perhaps
'~\~;";_i

7«:as because of the conception that colonists did not merit precisely the same form

.<itgovernment as the commons of England had won at home. Perhaps it was because
;~~;j,:,_: ,
Uiose commons were not as tender to the rights of the colonists as they were to their
';~\\;-;;::-:

~Wn rights. However that may be, judges in British colonies typically held their
~}~;{-',

{@pointment in the absolute discretion of the Crown. Their tenure was governed by
.';g •.,, '. .

c, ..4'I~~·Crown's needs and wishes. Their removal later became dependent upon, or subject

~~~1tappeal to, the Judicial Committee of the Privy Council which gave advice to the
"\%~~-;
t;"~Ciown 4
--'.'!~',-",. - •

:~~~i
~\ Resentment concerning this disparity in judicial tenure was one of the sources
~" ..t:_:'
"'\of complaint of the American colonists and settlers. Their Declaration of

,';-'

f{.~ndependencerecited, amongst the wrongs of King George III, that he had:
1~~:;'

See Terrell v Secretary ofState for the Colonies & Anor [1953]2 QB 482 (DC) concerning the
application of Burke's Act. See also Supreme Court Advocales-on-RecordAssociation and Ors v
Union ofIndia (1993) 4 SCC 441 (SCI), 620.
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"... made Judges dependent on his Will a/one, Jor the tenure oj
their offices and the amount ojpayment ojtheir sa/aries. ,~

unsurprising, therefore, that the American Constitution should contain a
:~%~1~"·':"<:,_." '

Yiz:~~§ific guarantee of judicial tenure similar to that contained in the English Act oj
·,;.:·,-~:,;t;\P':?~~-.' 6
t(;'sel1(el/lent.
V'f~>,F-\_;~;<:\"·_ "
0{,[~,.,~iIn the Australian colonies, a nwnber of the judges were removed (or "amoved")
~~·iS!$.~'K';;·:_ ..
tlib~'l!leCrown. The very frrst judge who arrived in New South Wales, Geoffrey Hart
_--":':"';S:'~~_",<,_-;-,

:BB~rif"maintained a long vendetta with the civil authorities and was ultimately recalled.
'.~f;~;f-¥~'~~;~;", "
-, r1i~'!trrst judge of the Supreme Court of South Australia, John Jeffcott had been Chief

~~2~ of Sierra Leone. He was removed from office after he killed a fellow Irislrrnan

,,~j~·<I~el. The first judge sent to Melbourne was John Walpole Willis. He had the
<"~>~~-'

"dig~~tion of being "amoved" from judicial office twice. The frrst amoval took place

J1);f~%'anada; but he was subsequently reinstated by ~e Privy Council. His second
>,\W:~:·:,':~_:

[;ii;,.p~ti~on for redress after his amoval from Melbourne was unsuccessful.
t1'~~:;~':i'_\i- ,
:';,;,;\%t:~' Algernon Montague, appointed to the Supreme Court of Van Diemen's Land in
~f-}~i:i~~~~-",
:;~jiJ:83j was removed from office after he claimed inununity in his own Court from
"--"-"~i~;-<

.. "tors who were pursuing him. In 1867, Mr Justice Boothby was removed from

in the Supreme Court of South Australia following addresses passed by both

of the Colonial Legislature. Although some colonial judges saw it differently,

B Bailyn, The Ideological Origins ofthe American Revolution) discussed in Federal Judicial Center
(US), Judicial Discipline and Removal in lhe United Stoles, 1979,5.
United States Constitution, Article III, Section 1 ("The Judges, both of the Supreme and Inferior
Courts, shall hold their offices during good hehaviour and shall, at stated times, receive for their
services a compensation which shall not be diminished during their continuance in office"). The only
judge of the United States Supreme Court who has been impeached was Samual Chase in 1805. He
was acquitted. A proposal was made in the early I960s, by Mr Gerald Ford, (later President) that
Justice William 0 Douglas be impeached. However, no formal action was ever taken on a resolution
to that effect. Justice Abe Fortas resigned in 1969 under the threat ofimpeachment. In 1980, the
United States Congress passed the Judicial Council Reform and Judicial Conduct and Disability Act
(28 USC #372 (c)) to provide for judicial discipliue of Federal judges short of impeachment. See R L
Marcus, "Who Should Discipline Federal Judges, and How?" 149 FRO 375 (1993).
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'C'.',_,

~lRt\:.
'-~;\:':

'~'\\'i1s no real doubt that they could be removed from their offices by Executive

In,in WhitehalL
',-e-

rn early 1878, a political crisis in Victoria illustrated the vulnerability at least of
'V-;;

la;lower judiciary in the Australian colonies. rn the previous year, a bitter struggle
"'."i f . .-

~jbroken out between the Legislative Assembly and the Legislative Council of the

~t~~y. The latter refused to pass a Bill providing for the continuance of payments to
\-:J.~"

'l~\nbers of the former. The Appropriation Bill containing the disputed item was
iy-:',
li~umed by the Council in December 1877. During the legislature's recess, the
~0--. .
"%mier, Mr Berry, WIth the support of the Governor, conceived a scheme to

~';.

mass the CounciL An extraordinary Gazelle was issued aonouncing the dismissal

the Governor in Council of all persons then holding office as judges of County

,w£,\>vurls, Courts of Mines and Insolvency and all Chairman of General Sessions, all
~}I~t~~};,

'tP.Qlice Magistrates, Coroners and Wardens of the Goldfields as well as a large number

'~publiC servants. The day of their removal became known in Victoria as "Black

',j A number of conferences took place before Parliament resumed. Three County

~o.'urt Judges and three Police Magistrates and Coroners were reappointed. By April
JU>
i;~F$, most of the Judges, Police Magistrates and Crown Prosecutors, who had been
"',,\~, ::-

jf~~missed, were reappointed. However, a number never were, The Government paid
;,'1,;-.'>

~;l:onsiderable amount to them in pensions and compensation. Commenting on these
>!.

~'~';

'yel\ts, Sir Arthur Dean declared in words which now seem ironic:

"It is difficult today to believe that any Government would go so
far as to close Courts and to dismiss Judges and Magistrates.
One can easily imagine Ihe alarm and protestations of the Bar
and the discussion which must have ensued ,"

A Dean,A Multitude ofCounsellors, F W Cheshire, Melbourne, 1968,53,
Ibid, 53-4.
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judges after their earlier "cancellation".10 The Supreme Court held that

"If County Court Judges, Chairmen of General Sessions,
Stipendiary Magistrates, Coroners and Wardens are able to be
dismissed without good reason given, at the arbitrary will of the
Government of the day, what chance has the subject of redress
ofjustice in any cases in which the Crown is concerned? The
gentlemen may do their utmost to be impartial and strictly fair,
but it is not in human nature - especially in hard up human
nature, with a family dependent on it - to hold the scales with
unwavering exactness when a slight inclination may make the
difference between competence and instant dismissal. The
Government, by its tyrannical proceedings, has inaugurated a
reign of terror in every Department of the State. Every officer,
judicial and executive, ... feels that strangulation would
immediately follow any word or action displeasing to the powers
that be ... Judges and Magistrates dare not call their souls their
own ... '1f)

the courts, challenges were brought to the purported reappointment of the

The Argus, 16 February 1878, 1.
Regina v Cope; Ex porte Fraser (1878) 2 VLR 261 (VFC). For an account ofa serious dispute
between the Victorian Government and the judiciary in 1954 see Z Cowen and D PDerham "The
Constitutional Position of Judges" (1956) 29 ALJ 705 at p 706.
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ere were a number of interesting sequels to these judicial dismissals. The

iewspaper, described the action of the Government as "shameful":

,;C;'j':'" "-',

@tY::Courtjudges' tenure was during pleasure and that they could be removed for
\?si..;:/.:

,use assigned. It was a sony episode. But as I shall show, no more sony that one

'lW'w~ to occur a little more than a century later.
(1.~:.;

,;"Perhaps the events of Black Wednesday helped to reinforce the desire of the

,~ding Fathers of the Australian Commonwealth to enshrine the principles of the
'~':i';"

}fSettlement in the Australian Constitution for the protection of the tenure of
t.

eral judges. By s 72 of that Constitution it is provided:
~~~t;;·

%,:, , "72. The Justices of the High Court and of other Courts
., created by the Parliament:

were a number of interesting sequels to these judicial dismissals. The 

"n-ewSlpa~ler, described the action of the Government as "shameful": 

"If County Court Judges, Chairmen of General Sessions, 
Stipendiary Magistrates, Coroners and Wardens are able to be 
dismissed without good reason given, at the arbitrary will of the 
Government of the day, what chance has the subject of redress 
of justice in any cases in which the Crown is concerned? The 
gentlemen may do their utmost to be impartial and strictly fair, 
but it is not in human nature - especially in hard up human 
nature, with a family dependent on it - to hold the scales with 
unwavering exactness when a slight inc/ination may make the 
difference between competence and instant dismissal. The 
Government, by its tyrannical proceedings, has inaugurated a 
reign of terror in every Department of the State. Every officer, 
judicial and executive, 00. feels that strangulation would 

.' immediately follow any word or action displeasing to the powers 
that be 00' Judges and Magistrates dare not call their souls their 
own ... '1f) 

In the courts, challenges were brought to the p~orted reappointment of the 

Court judges after their earlier "cancellation" ,10 The Supreme Court held that 

'Court judges' tenure was during pleasure and that they could be removed for 

assigned. It was a sorry episode. But as I shall show, no more sorry that one 

was to occur a little more than a century later. 

'Perhaps the events of Black Wednesday helped to reinforce the desire of the 

f,Poimding Fathers of the Australian Commonwealth to enshrine the principles of the 

Settlement in the Australian Constitution for the protection of the tenure of 

By s 72 of that Constitution it is provided: 

"72. The Justices of the High Court and of other Courts 
created by the Parliament: 

The Argus, 16 February 1878, l. 
. Regina v Cope; Ex parte Fraser (1878) 2 VLR 261 (VFC). For an account ofa serious dispute 

between the Victorian Government and the judiciary in 1954 see Z Cowen and D P Derham "The 
Constitutional Position of Judges" (1956) 29 ALJ 705 at p 706. 
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out of deference to the high constitutional principle which it

(i) shall be appointed by the Governor-General in Council:

The State Constitution Acts of Australia included provisions similar to those in

(ii) shall not be removed except by the Governor-General in
Council, on an address from both Houses of the
Parliament in the same Session, praying for such
removal on the ground of proved misbehaviour or
incapacity:

(iii) shall receive such remuneration as the Parliament may
fix; but the remuneration shall not be diminished during
their continuance in office. "

~~
:·~F··'

~r;, This provision is one of veIY few amended by referendum approved by the
O?o.>:•."':',';.:_

~listraIian people. In 1977 provision was made whereby the maximum age for
~~0{~'

liitices of any court created by the Federal Parliament would be seventy years.
;.~;~'.;

,"i~eifrliament may fix a lesser age. But no such amendment affects the term of office of

~~~~~ticeappointed before the amendment. Nor did the amendment of the Constitution
.,~-.;",

:~ect the life tenure which it had been held was enjoyed by Federal judges prior to the

'~~stitutional referendum.
~("

1~~720fthe Australian Constitution to protect the tenure of judges in the States." But,
~7t~----'

;saye' for any entrenched provision, those constitutions could readily be amended.
'\.~,--;

;q;~ir amendment does not, generally, require approval of the people at referendum. It.;" ..
., ••~~s·this differentiation which exposed appointees to Federal offices (who were not
;"::,.,.~",, -~/:-

;¥;f~j¥;tices of the High Court or of courts created by the Federal Parliament) and all State

~I~\~j~pointees to courts and tribunals to vulnerability as to their legal tenure. Eventually,

ilf'J~~~;po~t had been .driven home.' by numerous iIIus~ations, that all that protect~ sU~h

~I;;l.~~~~~e IS a conventIOn that ParlIaments and Executive Governments of AustralIa WIll

respect the tenure
~:'-_:--

~i
"-'"

See Constitution Act 1902, (NSW) Part 9 inserted by Constitution (Amendment) Act 1992, (NSW)
Schedule I. c1 (4) (ss 52ft); see esp s 53 and s 56 [Abolition of Judicial Officel.
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(i) shall be appointed by the Governor-General in Council: 

(iiJ shall not be removed except by the Governor-General in 
Council. on an address from both Houses of the 
Parliament in the same Session. praying for such 
removal on the ground of proved misbehaviour or 
incapacity: 

(iii) shall receive such remuneration as the Parliament may 
fix; but the remuneration shall not be diminished during 
their continuance in office. " 

This provision is one of vel)' few amended by referendum approved by the 

istralian people. In 1977 provision was made whereby the maximum age for 

of any court created by the Federal Parliament would be seventy years. 

p~!iarne[lt may fix a lesser age. But no such amendment affects the term of office of 

:r~,ill§tice appointed before the amendment. Nor did the amendment of the Constitution 

j';frp~tthe life tenure which it had been held was enjoyed by Federal judges prior to the 

2$iilstitution,al referendum. 

The State Constitution Acts of Australia included provisions similar to those in 

'."Ic •• n·the Australian Constitution to protect the tenure of judges in the States. ll But, 

,for any entrenched provision. those constitutions could readily be amended. 

WI.!:rr lum:name:nt does not, generally, require approval of the people at referendum. It 

this differentiation which exposed appointees to Federal offices (who were not 

Dustices of the High Court or of courts created by the Federal Parliament) and all State 

}~!ippoiJute(:s to courts and tribunals to vulnerability as to their legal tenure. Eventually, 

:;",~\ll!e point had been driven home, by numerous illustrations. that all that protects such 

:,"""'--_ is a convention that Parliaments and Executive Governments of Australia will 

~~::.J[~SIlect the tenure out of deference to the high constitutional principle which it 

See Constitution Act 1902. (NSW) Part 9 inserted by Constitution (Amendment) Act 1992. (NSW) 
Schedule I, cl (4) (ss 52ft); see esp s 53 and s 56 [AbOlition of Judicial Office]. 
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The lesson of more recent times in Australia is that such respect has been

It is not too much to say that it now lies in ruins.

ORIGINAL CONVENTION: RESPECTING TENURE

For the better part of this century, and indeed earlier, the convention in
:.jX.-

,&aria alike with England was uniformly followed that where a court, or court-like
-~/'-

al, was superseded, all members of the former body were, by new appointment
,.;>
lt~tutory provision, transferred to the newly created institution and to an office

;~)i,l', .

~Yalent to that previously held by them.
~:;:{: ..

when the superior courts of England were united in 1873 and
oF,; ,

'',i9Iidated as "one Supreme Court of Judicature in England", that court was

'~1~ted by the judges of the courts which were "united" into the one new COurt. 12

:+"'-~-- ,
Jiie was left OUt.!3 ,.
;~$!(

~~.' ,Similar provisions were enacted by Parliaments throughout Australia when they
~~~'

,."gnstituted courts. The former judicial officers of such courts were automatically
~~lo/
,.. 'f"~'·:

ppolljted, or deemed to have been appointed, to the new COurt.!4 In the nature of
)?'{'f~ ;'.

Jihgs, these courts, whether superior courts of record or inferior courts, were
~\~t·:<·,

£Z~tures of the legislature. Theoretically, the legislature might have dispensed with

"l'.~ervices of the judicial officers concerned in the same peremptory way as the

Qrtial office and colonial governors might have done. But they did not do so.

ltibtless, some of the appointees were persons who might not, on a fresh

i~~ointment, have been given a commission in an entirely new court. But the
,tn/'>'- .

~&te!'tion was followed out of respect for the principle of tenure which is the

~jt
Y::'-

Superior Court ofJudicature Act 1873 (UK), S S.
Macrae & Drs v Attomey-GeneralJar New Sauth Wales (1987) 9 NSWLR 268 (CA), 287.
See eg District Caurts Act 1912 (NSW). 2; Industrial Arbitratian Act 1912 (NSW), s 13; Industrial
Arbitration (Amendment) Act 1926 (NSW), S 3; Supreme Caurt Act 1970 (NSW), S 13 and 23;
District CaurtAct (1973), SS 13, 185(4) and 185(5); Campensation Court Act 1984 (NSW) and
Miscellaneous Acts (Workers' Compensation) Amendment Act 1984 (NSW>. Schedule 2, ell 7(1) and
7(3).
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The lesson of more recent times in Australia is that such respect has been 

It is not too much to say that it now lies in ruins. 

For the better part of this century, and indeed earlier, the convention in 

alike with England was uniformly followed that where a court, or court-like 

was superseded, all members of the former body were, by new appointment 

,tnt,nrv provision, transferred to the newly created institution and to an office 

f'al.em to that previously held by them. 

when the superior courts of England were united in 1873 and 

as "one Supreme Court of Judicature in England", that court was 

(instituted by the judges of the courts which were "united" into the one new COurt. 12 

, . 
. . . Similar provisions were enacted by Parliaments throughout Australia when they 

~ristituted courts. The former judicial officers of such courts were automatically 

:iiJolinted, or deemed to have been appointed, to the new COurt. 14 In the nature of 

these courts, whether superior courts of record or inferior courts, were 

.~~ .. ___ of the legislature. Theoretically, the legislature might have dispensed with 

Sel'viCf~S of the judicial officers concerned in the same peremptory way as the 

office and colonial governors might have done. But they did not do so. 

some of the appointees were persons who might not, on a fresh 

have been given a commission in an entirely new court. But the 

:op.\iention was followed out of respect for the principle of tenure which is the 

Superior Court of Judicature Act 1873 (UK), s S. 
Macrae & Drs v Attomey-GeneralJor New South Wales (1987) 9 NSWLR 268 (CA), 287. 
See eg District Courts Act 1912 (NSW), 2; Industrial Arbitration Act 1912 (NSW), S 13; Industrial 
Arbitration (Amendment) Act 1926 (NSW), s 3; Supreme Court Act 1970 (NSW), s 13 and 23; 
District Court Act (1973), SS 13, 185(4) and 185(5); Compensation Court Act 1984 (NSW) and 
Miscellaneous Acts (Workers' Compensation) Amendment Act 1984 (NSW). Schedule 2, ell 7(1) and 
7(3). 
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,'>:~~~:~~~/.,
~W~ljj~;'i;; .

c;'.i3~i!~P9n of judicial independence. This same rule was followed when the lower
:;'·k:":i'<.;;';;'::;;'·"_"~

'(;;"~ili~ilirr$as reorganised in several States ofAustralia. All magistrates holding office
;;:~~~~:Jft1t?;:
~;'i:fffi~dja.tely before the commencement of the new legislation were deemed, in ways

Vaii~fsIY expressed, to be reappointed to the new court under the new legislation. ls

;~t~)I~JTI,this regard, the convention observed in Australia was harmonious with that
;~:;~~1'~~:>:_:

fdil~we4 in other parts of the Commonwealth of Nations. Thus in the Province of
",~_i;~-,'j._

:~t~ha in Canada, the fIrst provincial legislation regulating magistrates was enacted in

'!:~'\ff{;:\.It provided for the appointment by the Lieutenant Governor in Council of

iltJ[~agistrateshaving the powers and authorities of two Justices of the Peace. In
.ff;~~f·'''·_---
'22. the statutes were revised. The new Act eliminated the requirement of legal

'~ffIcations for police magistrates. In 1955 the desigoation "Police Magistrate" was
$,*~,':\

t\iliged to "Magistrate". In 1970 the desigoation "Magistrate" was changed to
:X~Si<~'~",
'Sl'rQvinciai Judge". In each one of these changes, all of the holders of the former

;';~~6ial office were, either by appointment or by force of the statute, to hold judici~
oM~eunder the new legislation.

"6\:"
ji;i'The same course was followed 10 New Zealand when the Magistrates Courts

i~~e.abolished in 1980. By the Dislriel Courts Amendment Aci 1979 (NZ), s 19(2) all
~~I,t:

';i~ting magistrates in New Zealand were appo1oted Judges of the District Court.
;"
,~s was done by Parliament out of respect for the office of the judicial officers
\-:',""

~?cerned and the vital part which tenure played 10 the independent performance of
I:~;I'":,;1",

';';'(;c.%~,duties of office.
':'<-'~i8l'~( ,

The same convention was also observed in Australia, until recently, in respect

:Rf.'decision-making bodies which, although not formally courts, were set up with
~":'~

gt~{()cedures akin to courts, obliged to act in a judicial manner and required by their

.t~~~~ functions to enjoy independence and neutrality on the part of the decision­
:~~-)-

milkers.
1':':;'

See Stipendiary Magistrates Act 1969 (Tas); StipendiaryMagistrales ActAmendmentAct 1979
(WA); Magistrates' Courts (Appointment a/Magistrates) Act 1984 (Vic), s 5.
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"tJuihd~a#~)fi of judicial independence. This same rule was followed when the lower 

CI31YVVa• reorganised in several States of Australia. All magistrates holding office 

edj:ately before the commencement of the new legislation were deemed, in ways 

expressed, to be reappointed to the new court under the new legislation. ls 

i"','"'."~" regard, the convention observed in Australia was harmonious with that 

in other parts of the Commonwealth of Nations. Thus in the Province of 

N· .. ·''"'~ in Canada, the fIrst provincial legislation regulating magistrates was enacted in 

:yg\'ih':" provided for the appointment by the Lieutenant Governor in Council of 

(~~ .. Mllgil;traltes having the powers and authorities of two Justices of the Peace. In 

::{19~2~ .•. tille statutes were revised. The new Act eliminated the requirement of legal 

lliIiJacatiOlls for police magistrates. In 1955 the desigoation "Police Magistrate" was 

"Magistrate". In 1970 the desigoation "Magistrate" was changed to 

!'P!'6vinclal Judge". In each one of these changes, all of the holders of the fonner 

;:fi~~~~~;,:~O:ffi::lce were, either by appointment or by force of the statute, to hold judicial 

!~ the new legislation . 

. The same course was followed in New Zealand when the Magistrates Courts 

'.welrea:bo]iishc!d in 1980. By the Dislricl Courts Amendment Act 1979 (NZ), s 19(2) all 

.~Xj~tin.g magistrates in New Zealand were appointed Judges of the District Court. 

was done by Parliament out of respect for the office of the judicial officers 

Zs<jnc('rnc!d and the vital part which tenure played in the independent performance of 

The same convention was also observed in Australia, until recently, in respect 

~!~~,§f,del~ision .. mslkirlg bodies which, although not formally courts, were set up with 

'ltt)ce(jun~s akin to courts, obliged to act in a judicial manner and required by their 

'·;'.;·verv functions to enjoy independence and neutrality on the part of the decision-

See Stipendiary Magistrates Act 1969 (Tas); Stipendiary Magistrates Act Amendment Act 1979 
(WA); Magistrates' Courts (Appointment a/Magistrates) Act 1984 (Vic), s 5, 
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;~\'Y,:"
~:~~important test in the Federal sphere came in 1956 with the decisions in the

:ff'ihaker's Case." The decisions in that case held that the Commonwealth Court
.®~J~\;', .

g;:ir:IitJpdliation and Arbitration was not validly constituted as a court under Chapter III
/.~~~ '.~ :-~,''.~~ ':
~11iie;Th~'Australian Constitution. This was because it perfonned non-court functions.

.c··~~·diate steps had to be taken both to create new institutions which would divide

1if",*~ork previously perfonned by the fonner court and deploy the personnel of that
:~j':f~';':-
~oilit.:: In Macrae v Attorney-General for New South Wales l7 I described the

~~~~'~:';

)iTh~!iIiousness with which the Federal authorities dealt with the problem,
~.-,%:<::

:~()intablY with the established convention:

n..• Particular care was paid by Federal Parliament to provide
for appointments to the new Commonwealth Conciliation and
Arbitration Commission ofjudges ofthe former court. Seniority
as a member of the Commission was to be that of the seniority
formerly enjoyed as a Judge ofthe old Court. Members of the
former Court held office as Presidential Members of the new
Commission until resignation or death The provisions were
enacted out of deference to the expectation raised by their
original appointment to a Federal Court, even though it had
been held that such Court did not comply with the requirements
of Chapter 111 of the Constitution and even though future
appointees to the new Commission would not enjoy such tenure.
All members of the old Commonwealth Court were to be
appointed either to the new Commonwealth Industrial Courl or
to the Commission. Indeed, the Commonwealth Court of
Conciliation and Arbitration was not finally abolished until act
number 138 of 1973 (Conciliation and Arbitration Act 1973
(Cth) (s 39). That Act took effect afier the last member of the
Arbitration Court (Sir Richard Kirby) retired: see (1973) 149
CAR V. "18

See R v Kirby & Drs; Ex parte Boilermakers' Society afAustralia (1956) 94 CLR 254 (HC);
Attorney General a/the Commonwealth 0/Australia v The Queen &Drs; Kirby & Drs v The Queen
& Drs (1956) 95 CLR 529 (PC).
(1987) 9 NSWLR 268 (CA), 278f.
See also Conciliation andArbitration Act 1956 (Cth), 55 6, 7. 26. 27, 28.
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with which the Federal authorities dealt with the problem, 
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for appointments to the new Commonwealth Conciliation and 
Arbitration Commission of judges of the former court, Seniority 
as a member of the Commission was to be that of the seniority 
formerly enjoyed as a Judge of the old Court, Members of the 
former Court held office as Presidential Members of the new 
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original appointment to a Federal Court. even though it had 
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A{{ members of the old Commonwealth Court were to be 
appOinted either to the new Commonwealth Industrial Court or 
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number 138 of 1973 (Conciliation and Arbitration Act 1973 
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See R v Kirby & Drs; Ex parte Boilermakers' Saciety afAustralia (1956) 94 CLR 254 (HC); 
Attorney General o/the Commonwealth 0/ Australia v The Queen & Drs; Kirby & Drs v The Queen 
& Drs (1956) 95 CLR 529 (PC). 
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See also Conciliation and Arbitration Act 1956 (Cth), 5S 6, 7, 26, 27, 28. 
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FEDERAL EROSION OF TENURE
;~~~.:;:
i~;*'1" . The departure from convention was first signalled in what happened to Dr V G

'.- ~~-,

~Y~~iurini, a Commissioner of the Trade Practices Commission. Dr Venturini was a
~~t

l\~~yi!iitlng Professor of Anti-Trust Law at the University of Chicago when Attomey­
&tl:~t~.;,-._
~~t:General Murphy invited him to accept appointment to the newly created Trade
, ,._~\;';\-----

if;,,~~~ctices Commission of Australia. Dr Venturini was appointed in February 1975 for
~v..,,<-.: ,
·;~~~ven years. He had a legitimate expectation to believe that he would hold and

';!i\'ii;~~rcise that office independently during that time.

~ i1~~;:)7:~:,,:-'----------
~r~l~~:%;' Conciliation and Arbitration AmendmentAct [No 3] 1976 (Cth), S 4.
\~: \~';':':K?2'I~' See Bankruptcy Amendment Act 1976 (Cth), s 8.
!~ jL}t):~...,:t Taxation Boards ofReView (Transfer 0/Jurisdiction) Act 1986 (Cth), S 254(1).
tj '~}Sfi~~<} _ 12 _

·~:The same convention was observed when the Federal Court of Australia was
,}~~:'"

iiiisned in 1976. That Court assumed the jurisdiction fonnerly exercised by the

*I~iilian Industrial Court and by the Federal Court of Bankruptcy. It was provided
~WA\~;r

'\'i"f~:t1}e Australian Industrial Court would be abolished upon a day, to be fixed by
.\~< :'

.dclamation, "being a day on which no person holds office as a Judge of" that court."
-;~':'~.:_~:--

'~~re",as a like provision made in respect of the Federal Bankruptcy Court.20 Only

~~¢'of the Judges of the Australian Industrial Court were appointed to the Federal
'\II'

'~llitof Australia. But all of the Judges retained Federal judicial office with the title,
~~t;
}":~,salary and pension rights of that office.

'j,() In quasi judicial tribunals a similar convention was faithfully followed, until
,i:A·
~ently, by the Commonwealth. When the Taxation Boards of Review had their

m~i.diction transferred to the Administrative Appeals Tribunal, all persons who,
\:.\.~,;\ ,:.

~Wiliediately before the amending legislation came into force, were members of the
~~~{-;-',
. 'bard were thereafter to hold office as full-time Senior Members of the

,\t',.:

~&mnistrative Appeals Tribunal as if they had been appointed to such Tribunal.21

~*\_- ..--
:t-r9wever, it was at about this time that the convention, protective of judicial officers,
2-'15)\--,
"ann,also of quasi judicial officers in independent tribunals, began to erode.

}.:::~ "

.' The same convention was observed when the Federal Court of Australia was 

in 1976. That Court assumed the jurisdiction fonnerly exercised by the 

(tiSt[ali!lI1 Industrial Court and by the Federal Court of Bankruptcy. It was provided 

PC'.L_ Australian Industrial Court would be abolished upon a day, to be fixed by 

1r'Q',~lilJl11atio'n, "being a day on which no person holds office as a Judge of" that court." 

was a like provision made in respect of the Federal Bankruptcy Court.20 Only 

,u",,,"- the Judges of the Australian Industrial Court were appointed to the Federal 

of Australia. But all of the Judges retained Federal judicial office with the title, 

IJK;. Salary and pension rights of that office. 

In quasi judicial tribunals a similar convention was faithfully followed, until 

~1fleently, by the Commonwealth. When the Taxation Boards of Review had their 

transferred to the Administrative Appeals Tribunal, all persons who, 

iunediately before the amending legislation came into force, were members of the 

were thereafter to hold office as full-time Senior Members of the 

i~>A;thi1iinistraltive Appeals Tribunal as if they had been appointed to such Tribunal.21 

crou.ev,,., it was at about this time that the convention, protective of judicial officers, 

l1\!a,als;o of quasi judicial officers in independent tribunals, began to erode. 

The departure from convention was first signalled in what happened to Dr V G 

(enturini, a Commissioner of the Trade Practices Commission. Dr Venturini was a 

NisitUll! Professor of Anti-Trust Law at ilie University of Chicago when Attorney­

tf9ienl~ral Murphy invited him to accept appointment to ilie newly created Trade 

'Xr,actices Commission of Australia. Dr Venturini was appointed in February 1975 for 

':::s,eve:n years. He had a legitimate expectation to believe iliat he would hold and 

t~l,rcise iliat office independently during iliat time. 

Conciliation and Arbitration Amendment Act [No 3] 1976 (Cth), S 4. 
See Bankruptcy Amendment Act 1976 (Cth), S 8. 
Taxation Boards of Review (Transfer 0/ Jurisdiction) Act 1986 (Cth), s 254(1). 
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;~~t
i11~~~1;$it2 In December 1975, following the dismissal of the Whitlarn Government, the
~~}':"?::,~:t~~'-',-:{ "
{~~~t~~r Government was elected. The Commission, however, continued with its work,
j';':-,_4_;:~\\~~-:--· .
,W'~I~ding an inquiry into an alleged cartel, comprising some of Australia's largest
~~;~~1Jc')~:-:~:;: ';-,,' "
~~gcompanies, which was said to control the zinc market in this country. The
"'it~·W",~-,<,·

:0cC%rilmission was also conducting a national investigation into packaging and labelling.

.. 'd~'of these investigations were controversial. .They required independence from
;};j(i·-,

" i~leilJal pressure. To the report on packaging, Dr Venturini attached a dissent. It was
?'S~~\~,>~'):t .
~~~~~~~s~ed in strong language and was critical of the other Commissioners. With the

i,*i~~ghsequence that it would rid the government (and the Commission) of this
i~:;c:~!~~~'r"_; .'
\~!:~~8ublesome member, the old Trade Practices Commission was abolished." It ceased
:~.~f~~\~!:/-;

:{%Na'{xist from 1 July 1977. The appointments to the Commission "will terminate on 30
'd:-;;>~

. fuie 1977". A new Commission was established by a new Federal Act. All of the
;\~r(r:··;.
i'0conUnissioners of the fonner Commission were appointed to the new one, save for Dr
??tA?';'", ,~
G~yenturini. However, by letter to the Governor-General, Dr Venturini purported to
{~;-&!N:<x:,

"J¢sign inunediately before the coming into effect of the 1977 amendment.23 The tale
,,".-;,'. , " ','

-,~,,~~

,01lt!h1S rather unhappy saga is told by Dr Venturini in a book." Yet the significance of
'R~W~-;':':

~if'Whatoccurred went far beyond the Trade Practices Commission. It laid the ground for
!f_""":':'~;'\i '"

~~W~recedent which has been repeatedly followed in Australia since 1977.
';~~;((\/; -,

liYfu:.. A much more serious case was shortly to arise involving Justice James Staples.
;~,t;

I'J!@had been appointed a Deputy President of the Australian Conciliation and
'~~';';<;-'

;~I~~itration Commission in February 1975. He proved to be somewhat idiosyncratic in
f~-~~~?':;'_'"

~:!lt@ perfonnance of his duties of office. A first attempt was made to take Justice
""':~";;"":,"" I' ,

.'~~iap)es out of those duties when he was sent on an expensive "study tour" concerning
"'~~>2f,;t.;'·;

",,~~;;(atters of human rights and civil liberties between 1977 and 1978. The then Federal
:.,_".",;>~,:!__~.~;,.i

~~iBf'<~ttomeY-General (Mr R J Ellicott) was unwilling, or felt unable, to do anything
'(."
~~.,,:.

~:'i-
,"?':

Trade Practices AmendmentAct 1977 (Ctb), s6A.
V GVenturini. }yfalpractice - the Administration ojthe Murphy Trade Practices Act, Non MaUare
1980. Sydney, 441.
See ibid.
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that it would rid the government (and the Corrunission) of this 
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ii&lill);,e:!dst from 1 July 1977. The appointments to the Commission "will terminate on 30 

A new Corrunission was established by a new Federal Act. AIl of the 

~~',qrnmii)si(lflers of the former Commission were appointed to the new one, save for Dr 

However, by letter to the Governor-General, Dr Venturini purported to 

gi~i;ign inunediately before the coming into effect of the 1977 amendment. 23 The tale 

. rather unhappy saga is told by Dr Venturini in a book. 24 Yet the significance of 

. occurred went far beyond the Trade Practices Commission. It laid the ground for 

JjJrecf!dellt which has been repeatedly followed in Australia since 1977. 

A much more serious case was shortly to arise involving Justice James Staples. 

been appointed a Deputy President of the Australian Conciliation and 

iW~~biitraltion Commission in February 1975. He proved to be somewhat idiosyncratic in 

performance of his duties of office. A first attempt was made to take Justice 

out of those duties when he was sent on an expensive "study tour" concerning 

of human rights and civil liberties between 1977 and 1978. The then Federal 

!'ttt()me:y-C;en'~ral (Mr R J Ellicott) was unwilling, or felt unable, to do anything 

Trade Practices Amendment Act 1977 (Clb), s 6A. 
V G Venturini. )Yfalpractice - the Administration of the Murphy Trade Practices Act, Non MaUare 
1980, Sydney. 441. 
See ibid. 
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~lif
!'\'.~'"'8~fsftJDt with Justice Staples' commission as a Deputy President of the

~~~I~~sion.
,;"~lt&J;.Z\i~i~rB~tween 1979 and 1980, Justice Staples returned to nonnal duties in the
~"~;~::%;;-:;;'_;;'~h'S\"~'
..\\f,£~~~ssion. However, "crises" arose because of one of his decisions, his manner of

'!f:jE;(i;);(tt~i~g it and a speech which he made to an industrial relations conference in

'~'fj~ci';, Justice Staples was isolated within the Conunission. He was thereafter not

:'J~~~~ duties either by Sir John Moore, as President, or by his successor, Justice
"~~F~.',

idem. Justice Staples appealed to the legal profession for support. However, the
,~}~2~"\f:>
"(W;'South Wales Bar Association declined to intervene. Some members were

,-F~~:i;' ,

illf€ntly affected by the suggestion that Justice Staples was not a "real" Federal
~~'0f~tt;';:~i(,
fj~dge.;; '. Within the Australian Conunission, his entreaties to exercise his powers of
","~?,t<:~-:~~:::,',:> , ,
'i6ffi~e were ignored, He continued to receive his salary, But he was treated as if he
:1~!\:,!;;t~( .,\
~~jci'rio longer a conunissioned member of the Australian Conciliation and Arbitration

..,ii~tf~~f;-t,-;. ' r

;t'C6iiimission. I have told this story elsewhere.2'
~':;';~:'§3:i~~i; ;

.;~{ In 1988, following an inquiry, new Federal legislation was introduced to
',~\{?<-'

ab'6llsh the Arbitration Conunission and to replace it by the Australian Industrial
-J;;t~;~>~',:- ': -~
,ll.~Ia#ons Conunission. Questions were raised in Parliament as to whether Justice
&t~~~.';J';

$l~ples would be appointed to the new Conunission. He was not. Instead, he was
,~,,;:_~'f--~"'~

[~~\~j!;B~ by legislation to have reached the age at which he could retire with a judicial
<: !'"~:-~:;<~'~'~~'';;'''

",,;tiH1\p~jjsion. It is a discreditable tale. Few of those involved emerge with credit. But its
K,:~r~i:~~:(?,,~~\ ~:

"'S';\,,ifilportance is that it demonstrated that protest against such conduct within the
\>~ ~t:}~~t~;~:~F:: ,':-
·td ';'i'i<J;£~mmunity would be comparatively muted; that the media would tend not to see the

.".~C\,;;
Csiijrrificance of the principles involved; that the legal profession would be rather weak

"~4A:xcessivelY technical in discerning the values at stake; and that the statutory
h:-:'!-- ,

M D Kirby, "The Removal of Justice Staples and the Silent Forces ofIndustrial Relations", (1989) 31
J IndRefs 334; nThe Removal of Justice Staples ~ Contrived Nonsense or Matter of Principle11 (1990)
6Alist Bar Rev 1. Note that the Privy Council has now made it clear that a Chief Justice or presiding
JUdge has no power, at least in a court, to suspend indefinitely ajudicial officer from the perfonnance
of his duties according to his commission, See Rees v Crane [1994] 2 WLR 476,483; [1994]1 All
ER 833, 841 (PC).
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c~lf
;1i;j?~dure afforded those with political power a simple means of ridding themselves of
.'''::S,
~~~ber of a judicial or quasi judicial body whose continued presence, for whatever

:~n, was not desired.

?:~~i?~0\~{)~:~';:-;;'" .. .
~;;;!(~;'~Ri'CENT INSTANCES OF NON-RE-APPOINTMENT
~;:D::'~~~7$1',~,,'" -',
;;"iif~;.tIt~~~{ New South Wales: The Venturini and Staples precedents were soon followed

_~'~~'i'fF~;y
%'lli;{N~w South Wales. Upon the reorganisation of the magistracy of that State by the

~':-~;.;~,.,

,(JEal Courts Act 1982 (NSW), all but six magistrates who served in the former Courts
-~~o;\:,\.

h'elty Sessions were appointed magistrates of the new Local Courts of New South
,$,;J:."
~liIes. Unknown to the six, the Chairman of the Bench of Magistrates had written to
,~~?~,
'e\Attorney-General urging "strong reasons" for their "non-reappointment". His letter

:>,:'-:"

i~(tlst~d their alleged disqualif'ying disabilities. The magistrates in question were never
"'~~,,'\,1~';:-

~)~~onted with the accusations. An appointments committee procedure was
" ~~~~~/ "

;;~.;i'~ablished by which each of the magistrates appointed to the old court could apply for
:~~*'}~t~J):;:-

'.;'ilppointment to the new.
""-',

The Court of Appeal ofNew South Wales held that, in considering applications

jtippointment as magistrates under the Local Courts Act made by the former
~~2:

i\~gistrates, the appointments committee was not entitled to take into account, or act
~,*:,;,:'

~]lon, material adverse to the applicants without notifying them of the existence and
,~"'~,'

!;~btent of the material so as to give those affected a full and fair opportunity of being
t~E;:;f
!h.eard in relation to the accusations made. The Court held that, based upon the strong
~~>c;~"

c~h;'ention protective of judicial independence, the magistrates' functions as judicial
\:

otgcers and a letter which they had received informing them that they would accede to,.
!~.office of magistrate under the new legislation, each of the retiring magistrates had
~~";::

l1(legitimate expectation that any adverse material would be put to them for comment
~:-

@'~response.26 The Court of Appeal was unanimous. The High Court of Australia
~~'~f:',

:~!¥sed special leave to appeal from its decision. The decision was that the purported
;·?-~A

See Macrae (above).
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;iliiiation of the Attorney-General not to recommend the former magistrates to

'tlilent was void. Accordingly, the matter was sent back to the Attorney-General

,1\ls'lldvisory committee to reconsider the applications, freed from the defective

'w"~~~ures which the Conrt felt to be unfair.

.~1'htiS worth noting that, as a result of the vigorous debate in Parliament which

Jbd,the Local Courts Act 1982 (NSW) was amended by the Local Courts

"!Ii§~~ndment) Act 1984 (NSW) which inserted the following provision:

"3. A former Magistrate who does not accede to the office
ofa Magistrate on the appointed day is, if the former
Magistrate has not attained the age of sixty years,
entitled to be appointed to some position in the Public
Service and is, until -

(a) attaining that age; or

(b) ceasing to be a Public Servant,

whichever first occurs, entitled to be paid salary at a
rate not lower than the rate of salary for the time
being payable to a Magistrate of the rank or grading
that is equivalent (or nearest equivalent) to the rank or
grading held by the former Magistrate immediately
before the appointed day. "

As if fearful that this provision might come back to haunt it, the Government

~posed and Parliament accepted the following unusual rider:
~<.

::!k'>
"4. Neither the enactment of nor the provisions of

subclause (3) shall be treated by any Court or
Tribunal, or in any other way, as a precedent for the
manner in which otherpersons may be dealt with. "

When the matter of the magistrates was sent back to the Attorney-General, the

ii§vemrnent had changed. But the new Attorney-General indicated that the plaintiffs
'_ ifrr

'·:".<HF lviacrae's case would "not be treated differently" from any other applicant for
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appointment, save that the allegations, the subject of the earlier decision, would not be

taken into account unless they were given an opportunity to meet them. The

magistrates were, upon this basis, reconsidered but not appointed.

One only remained to stay the course, Mr Eris Quin. He contended that his

entitlement was to be considered on his own merits as a judicial officer and not in

competition with tlle merits of applicants who were not themselves former magistrates.

In Ihe Court of Appeal, this submission was upheld by Hope JA and myself.2? It was

rejected by Mahoney JA. In the High Court of Australia, by majority,28 this view did

not find favour. The majority of the High Court accepted that the former magistrates

had a "legitimate expectation" because of the "circumstances of this case including the

position of the plaintiffs as magistrates of the old COurtS".29 But translating this

expectation into action defensive ofjudicial office was thought too difficult:

"[TJhe case fails because ill1'Ould require the Court to compel
the Attorney-General to depart from the method of appointing
judicial officers which conforms to the relevant statutory
provision, is within the discretionary power ofthe Executive and
is calculated to advance the administration ofjustice".

With respect, this is a disappointing view both of the scope of legitimate

expectation and of what really advances the administration of justice in this country.

Amongst the considerations which most advances the administration of justice in

Australia is surely the independence of judicial officers, including magistrates who

perform more than 90 percent of the court work of Australia. If they are susceptible to

removal by the reconstitution of their courts and an obligation to apply and be

considered de noyo, their independence is negatived. The signal sent by the High

Court's decision in Quin is that the procedure adopted in the New South Wales

'1

17

28

"

See Quin v A/torney~General r.";ew South Wales} (1988) 28 IR 244. See also comment K Marks
(1994) 68 ALl 180.
Attorney General for the State ofNew South }Fales v Quinn (1989) 170 CLR 1
Mason CJ, Brennan and Dawson JJ; Deane and Toohey JJ dissenting.
Mason CJ at 20. ibid.
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" 

See QUin v Attorney~General r..,·ew South Wales} (1988) 28 IR 244. See also comment K Marks 
(1994) 68 ALl 180. 
Attorney General for the State o/New South }Fales v QUinn (1989) 170 CLR 1 
Mason CJ, Brennan and Dawson JJ; Deane and Toohey JJ dissenting. 
Mason Cl at 20. ibid. 
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of the Local Court is pennissible and ultimately beyond curial

'Anus was a particularly bad signal to have sent at this time. Sadly, it has been

.a,up. with energy. Unless reversed, it will continue to assist Executive

~l~~ents throughout Australia to erode judicial independence and tenure upon the
,.,.u,,~.,,_,..-,

~~~~dbasis that this is being done to uphold "quality" in courts, tribunals and other
k-;-);;.;.';"

';116M\:: offices. If regular resubmission of judicial appointees to a suggested test of
~"'.,. ,.,."

ii\iilify;'i~ pennissible - whether directly or indirectly - we have shifted the basis of
!':'i.~~

~ill-~ h. judicial and like appointment. It rests no longer upon the absence of proved
"y

;l..\;;,~_- ;:-:

""acity or misconduct. It rests, instead, upon some person's opinion as to "quality".

..}tably, that will be a contentious criterion. With respect, Quin, is a most
:\<,'\r::-:

i\Wl3itiliiate decision. As the judges in the minority in the High Court observed
~~~\~it,_':-> "

,p:§.Wtedly, it is difficult to reconcile it with the earlier refusal of special leave to appeal

~Yabrae.30 It is also an unduly narrow deci;ion when compared with recent
ii~\~:,-<_': ... - ,
Ie\:fsiims in England concerning judicial review of the Crown's exercise of its
:<f\.:'.':':-

~ogative powers.3 ! One may hope that, in time, Quin will be revisited. Whilst it

ds, it encourages the application of the Venturini/Staples expedient. The instances

'~¥e that has been applied have, as I shall now show, increased apace, encouraged

c'}!,;" ; Following the deep concern which was voiced in response to the Victorian
t~~rK: ;'~
instances which will be detailed hereunder, the New South Wales Parliament enacted
~t;

!I,ii¢ndments to the Constitution Act of that State. These were designed to enhance
t",.

)IiCiai tenure as el\ioyed by all "judicial officers" of the State. It has been indicated
,-2"',','
'-i~15;} -',:

lilt the Government intends to seek the approval of the people at referendum to
{, .
~tfench these amendments in the Constitution so that they could be removed or

See ibid, Deane J, 45; Toohey J, 68.
See/nreM [1994J 1 AC377; [1993]3 WLR433 (HL); Regina v SecretaryofStotefor the Home
Deportment; Ex party Bentley [1994]2 WLR 101 (QBD); Regino v Parliamentary Commission for
Administration; Ex porte Dyer [1994]1 WLR 621 (QBD).
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1h~){~::
d'j)nly by consent of the people of the State.32 If this procedure is effective, it
;<~ ,- " .

"1Feq~~tethe judiciary in New South Wales to the protected tenure ofjudges of the
(J./:t:, ~-\":':'-; .
A1~!%~~ of Australia and of courts created by the Federal Parliament. Calls for the

;l/·Ii'~ffiipl.ementation of this protection have been made by many New South Wales
,1I0:·
':;:%'~,0,'\::r:;-,

,¥fNa~~¥~:fearfu1 of what they have observed to be happening in other Australian

i~t!~,~~l~.·····
t;queensland: Queensland is the only State in which, during this century, the

ririD~':~;ocedure of removal of a judge from office has been carried into effect. The
:~:-"#j}Kt:'::;,"IJrilter Justice Angelo Vasta was removed from office as a Judge of the Supreme
~';:-0;~>\;

}~atreQf Queensland after the Parliament of that State received and considered a
x~g'~~,'B,?"'-'-

*'#~bif 6f a commission of inquiry chaired by the former Chief Justice of the High
;')k~:)~~}

ct'G8JitofAustralia, Sir Harry Gibbs.

/::h;;~~~%:, Contrary to the recommendation of the Gibbs Commission, the Government of
;~}-;::y'--'~/t-:

'~~~hsland declined to pay the costs of Mr Vasta of defending his entitlement to
~~~~l'-J';

ffii:e before the inquiry. This is a another departure from principle. Effectively, it
i~f<>- -;
i\'~§' Jo judicial officers throughout Australia that, if they are the subject of an
'%~Y':,-

nq4iJ"y concerning alleged misconduct or cause of removal, they run the risk that they

·~N.:be denied legal assistance to defend themselves and their office as Mr Vasta was.
;:i~~~'~:

¥ewjqdicial officers could face the costs of a lengthy inquiry. Some, knowing of the
;r5::?Z~Vr'\>:
'fX~ta precedent, would be persuaded that the publicity and the risk as to costs are just
-:;>~%:

lQQ;high. A resignation may seem a comparatively easy way out. This is why the
~';,--

fe~Sal to pay Mr Vasta's costs was so wrong. In defending himself or herself, ajudge
,',or.

••.,~AYalso be defending judicial tenure as the cornerstone of judicial independence. It
::~;z~~3::;,

'~;(':'~puld be a bad thing if the mere accusation of wrongdoing against a judge were

~{~~ough, in effect, to drive the judge from office.

\~~~~~~

See above n II.
See eg F R McGrath, Retirement Speech of Chief Judge of the Compensation Court of New South
Wales,6. See (1994) 68AU323.
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See above n II. 
See eg F R McGrath, Retirement Speech of Chief Judge of the Compensation Court of New South 
Wales, 6. See (1994) 68AU323. 
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\$ judicial commission. The introduction of the new Court has included the

~~iinued substantial use of existing Supreme Court judges sitting in appellate duties.
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,~d other independent decision-makers has occurred in Victoria. The instances are
iit'
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Law Reform Commission: The Victorian Law Reform Commission was

abolished soon after the new government came to power. The Attorney­
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See The Age, 10 November 1993, 13.
See D Mlll]Jhy, "No Mercy for Fair Go Monitor", the Bullelin, I March 1994, 30.
See egMelbourne Slar Ob8elver, 29 October 1993, 1.
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:c;?;dkommissioners by securing the Parliamentary abolition of the Commission.
~'s,"" '.. .
'\11. She announced that m future law refonn would be handled by a part-tIme Law
•.1•.

~*r Reform Advisory Council as well as two Parliamentary Committees and the
'\~<.-

Victorian Law Foundation."

Equal Opportunity Commissioner: In October 1993, the government had

indicated that the post of Equal Opportunity Commissioner would be taken

over by a five member Commission headed by a Chief Conciliator responsible

for day to day administration. Many of the critics of this move suggested that

its real purpose was to remove from office Commissioner Moira Rayner, an

articulate defender of equal opportunity and anti-discrimination.3• Mrs Wade

was able to point out that a review of the Equal Opportunity Commissioner's

office had been promised before the 1992 State election. She contended that

the purpose of the abolition was to make the anti-discrimination body more

accountable to the government. But critics pointed to the very great increase in

complaints during Commissioner Rayner's term and to the fact that over a third

of them were made against government agencies. This suggested that

independence of government was an important necessity for manifest justice in

the discharge of equal opportunity functions if they were to have any

credibility. Predicably enough, Opposition Parliamentarians described the

"sacking" ofMs Rayner as "a disgrace".37 But the Parliamentary Committee, in

which the Government members were in a majority, was also critical. It stated

that the abolition of Ms Rayner's statutory position, three years before her

appointment was due to expire, "may trespass against the rights of the current

office-holder". The Victorian Bar Council acknowledged the right of the

Government to restructure the Commission. But it said "this should not be

done in a way which effectively ends prematurely the term of a statutory office-

:".
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See The Age, 10 November 1993, 13. 
See D MUlphy, "No Mercy for Fair Go Monitor", the Bullelin, I March 1994, 30. 
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i~::b.older".J. At a dinner in Melbourne in February 1994 a large audience heard

;!:~riticism of the effective "dismissal" of the Commissioner.J• But the

\}Jovernment was unbending. Ms Rayner was removed from office in the same

'way as Dr Venturini had been nearly twenty years earlier. Her statutory

position was abolished;

'l~)" VtClorianAAT: Members to the Administrative Appeals Tribunal of Victoria

"i:', (AAT) were typically appointed for three year terms. These office-holders

were, usually, automatically renewed in office. However, in March 1994, three

''" appointees who had an association with the Opposition party were not

reappointed by the Victorian Government. Of course, appointments are within

the prerogative of the Executive Government. But the former convention of

reappointment was defensive of the independence of the office-holders of the

AAT, which performs duties in many ways similar to those of courts. The

Government was accused of unde~g the independence of the Tribunal,

.especially important because of its function in adjudicating disputes between

the public and the government and its agencies.40 The Attorney-General denied

that there was any political motive whatsoever for the move. She claimed,

rather unpersuasively, that she was simply seeking to fmd "fresh faces". The

President of the Law Institute of Victoria, Mr David Denby, said that the legal

community was concerned about the non-reappointments. Professor Cheryl

Saunders of the Melbourne Law School stated that the insecurity arising from

short-term appointments to the AAT "provides obvious potential for inroads to

be made into the Tribunal's independence".4! No convincing reason was given

for the non-reappointments of the three retirees. But the only common feature

of the three members was their link (or that of their spouses) to the Opposition

The Age, 27 November 1993, 2.
M D Kirby, "A Disgraceful Blow to Judicial Independence" (1993) 5Judi Officers 8u//41.
See M Bruer, "Wade 'No' to Three Tribunal Members", the Age, 25 March 1994, 1.
Ibid, 2.
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party. Mr Michael Wright QC, and other members of the Planning and Local

Government Bar in Victoria, wrote to the Melbourne Age drawing to public

attention the effect of the Government's action in "undennining the

independence of the Tribunal":42

"Independence can exist, and can be seen to exist, only if
members of the Tribunal have sufficient security of tenure of
office to act without concern for reappointment. The legislation
does not prescribe a particular term ofoffice for members ofthe
Tribunal. However, it has been the invariable practice to
reappoint permanent members of the Tribunal who are ofgood
behaviour and who are willing to continue in office. A number
of members of the Tribunal have accepted short-term
appointments, in many cases of only three years, in the
expectation that this practice will provide the necessary security
oftenure. "

Mr Wright and his colleagues called upon the Government to reinstate the

previous practice. They warned of the destruction of "fragile community

confidence" in the Tribunal dealing with complaints against the Government.

The government was unbending;

Director ofPublic Prosecutions: In December 1993, the Victorian Government

revealed draft legislation which, if it had been enacted, would have

significantly reduced the independence and authority of the State Director of

Public Prosecutions (DPP).43 In effect, the legislation would have permitted a

Deputy Director to control the DPP's decision to present a person for contempt

of court; to ovenule a Crown Prosecutor who had declined to make a

presentment or to enter a nolle prosequi; to issue guidelines on prosecutions;

or to delegate functions. The Bill followed a controversy in Victoria after the

DPP had criticised the Government and the courts and threatened action for

See The Age, 31 March 1994,14.
Public Prosecutor's Bill 1993 (Vic). See note (1994) 68 AU 488.
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behaviour and who are willing to continue in office. A number 
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expectation that this practice will provide the necessary security 
of tenure. " 

Mr Wright and his colleagues called upon the Government to reinstate the 

previous practice. They warned of the destruction of "fragile community 

confidence" in the Tribunal dealing with complaints against the Government. 

The government was unbending; 

Director of Public Prosecutions: In December 1993, the Victorian Government 

revealed draft legislation which, if it had been enacted, would have 

significantly reduced the independence and authority of the State Director of 

Public Prosecutions (DPP}.43 In effect, the legislation would have permitted a 

Deputy Director to control the DPP's decision to present a person for contempt 

of court; to overrule a Crown Prosecutor who had declined to make a 

presentment or to enter a nolle prosequi; to issue guidelines on prosecutions; 

or to delegate functions. The Bill followed a controversy in Victoria after the 

DPP had criticised the Government and the courts and threatened action for 

See The Age. 31 March 1994,14. 
Public Prosecutor's Bill 1993 (Vic). See note (1994) 68 A1.1488. 
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contempt of court against senior politicians for conunents about cases which

were before the cowts. The DPP was also revealed as having been involved in

an investigation of the former Federal President of the Government Party.

Various people leapt to the defence of the independence of the DPP. A letter

was published, initiated by a former Federal Judge (Hon Xavier Connor) and

the Chief Judge of the Family Court of Australia (Nicholson CJ). The letter

was signed by other judges (including myself) and by senior lawyers. It

expressed concern about the "blight on the independence" of the DPP if the

foreshadowed legislation were enacted.44 The Victorian Premier attacked his

critics. But, for once, they were defended by the media." An editorial in the

Australian Financial Review stated:

"Unless the Government is prepared to show grounds why both
Houses ofParliament should vote to remove Mr Bongiorno, it is
improper to act against him in this manner. It is for Parliament
to remove the man if it chooses; until then his office deserves
respect and real independence. "

At last, it seemed, commentators were reminding the community of the

important safeguards secured by the local equivalent to the Act of Settlement

which Parliament had extended to protect the independence of the Victorian

DPP. In the result, the Government abandoned the plans to curb the powers of

the DPP.46 It dropped the proposal for a Deputy Director and it modified other

proposals. A minor victory for the independence of an office-holder whose

duties required independence, was secured;

(v) Industrial Relations Tribunal: Not so in the case of the Industrial Relations

Commission of Victoria. The Employee Relations Act 1992 (Vic) replaced the

Industrial Relations Commission of Victoria with the Employee Relations

~

"
""

See the Age, 21 December 1993,10.
Sec eg The Age. 21 December 1993. 20 ("Judges and Politics").
The Age. 17 March 1994.12.

- 24-

COt.:"RTS DOC

contempt of court against senior politicians for conunents about cases which 

were before the cowts. The OPP was also revealed as having been involved in 

an investigation of the former Federal President of the Government Party. 

Various people leapt to the defence of the independence of the OPP. A letter 

was published, initiated by a former Federal Judge (Hon Xavier Connor) and 

the Chief Judge of the Family Court of Australia (Nicholson CJ). The letter 

was signed by other judges (including myself) and by senior lawyers. It 

expressed concern about the "blight on the independence" of the OPP if the 

foreshadowed legislation were enacted.44 The Victorian Premier attacked his 

critics. But, for once, they were defended by the media .. ' An editorial in the 

Australian Financial Review stated: 

"Unless the Government is prepared to show grounds why both 
Houses of Parliament should vote to remove Mr Bongiorno, it is 
improper 10 act against him in this manner. It is for Parliament 
to remove the man if it chooses; until then his office deserves 
respect and real independence. " 

At last, it seemed, commentators were reminding the community of the 

important safeguards secured by the local equivalent to the Act of Settlement 

which Parliament had extended to protect the independence of the Victorian 

DPP. In the result, the Government abandoned the plans to curb the powers of 

the OPP.46 It dropped the proposal for a Oeputy Director and it modified other 

proposals. A minor victory for the independence of an office-holder whose 

duties required independence, was secured; 

(v) Industrial Relations Tribunal: Not so in the case of the Industrial Relations 

Commission of Victoria. The Employee Relations Act 1992 (Vic) replaced the 

Industrial Relations Conunission of Victoria with the Employee Relations 

See the Age, 21 December 1993,10. 
Sec eg The Age. 21 December 1993. 20 ("Judges and Politics"). 
The Age. 17 March 199-1.12. 

- 24-

COt.:"RTS DOC 



Commission as from I March 1993 .•7 The fonner Commission enjoyed both

arbitral functions and judicial functions. The judicial functions were both

original and appellate. There were fifteen members of the Commission. Any

three of them who were legally qualified could constitute the Commission in

Court Session. In this respect, the structure of the Commission was not

.dissimilar to that of the fonner New South Wales Industrial Commission. By s

175(1) of the Employee Relations Act, 1992 (Vic) it was provided that "on the

appointed day the fonner Commission is abolished and the members of the

former Commission go out of office". The Act did not make provision for the

appointment of members of the old Commission to the new. True it is, the

President of the old Commission (Justice Alan Bolton) was offered

appointment as President of the new. However, he declined to accept the

appointment. He reverted to his full-time position as a Deputy President of the

[Australian] Industrial Relations Commission.·' The Deputy Presidents and

other members of the old Commission were advised that they were to be

regarded as having applied for appointment to the new Commission unless they

indicated otherwise, notwithstanding that their applications would "not be

treated more favourably than those of other applicants". It is clear that the

letter to the fonner office-holders of the Commission was drafted with the

majority opinion of the High Court in Quin in mind. Of the fifteen members of

the old Commission, five declined to apply for a position in the new

Commission. They were offered a non-negotiable ex gratia termination

package as determined by the State Department of Industry and Employment.

The remaining members (including two Deputy Presidents and eight

Commissioners) sought appointment to the new body. As the appointments

were not finalised by 1 March 1993, the Government made temporary

J Catanzariti and C Sullivan, "Industrial Relations Legislation - 1992" (1993) 35 J Ind Rels 110, 122.
See Herald Sun, 4 Februaty 1993, L
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appointments for a period of three months. In the result, within that time, the

two Deputy Presidents were successful in their application. But only two of

the eight Commissioners succeeded. The unsuccessful Commissioners were

offered "ex gratia termination packages" . When informed of the operation of

the Act, members of the old Commission, through the President, expressed

their concern to the Minister at the failure of Parliament to provide for

automatic appointment of the members of the existing Commission to its

replacement body. Attention was drawn to the report of the Joint Select

Committee of the Federal Parliament on the tenure of appointees to

Commonwealth Tribunals.49 In the fmal Annual Report of the President of the

old Commission, the retiring President of the Victorian Commission observed:

"The policy of the Employee Relations Bill is not for
consideration in this Annual Report. However, it is appropriate
that all members of the 'Commission have been duly appointed
by successive Governments until the age ofsixty five years under
the Industrial Relations Act 1979 and have performed their
duties on the Commission with distinction. In these
circumstances, all members of the existing Commission should
be offered eqUivalent positions on the Employee Relations
Commission in accordance with the recommendations in the
report of the Joint Select Committee. Statutory protections are
prOVided to the holders ofoffice on quasi judicial tribunals so as
to allow them to bring independence of judgment to the
resolution ofthe issues which come before them. The resolution
ofindustrial problems and disputes often involves consideration
ofcomplex and controversial issues and a balancing of various
interests. To perform their role effectively, Industrial Tribunals
must retain the confidence ofthe parties and the community and
must be independent of governments, employers and unions.
The members of the Tribunal must exercise their functions in a
fair and impartial wiry. "SO

November 1989.
See President. Industrial Relations Commission of Victoria, 11 th Annual Report, year ending 31
October 1992. 8.
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serious injustice done to the members of the old Commission who were, in

effect compulsorily retired by the legislative abolition of their offices gained

little attention in the media. It was the substantive provisions of the legislation

affecting pay and conditions of workers which dominated the media coverage

of its passage. When the Bill was in Parliament, the Law Institute of Victoria

urged the Victorian government to give an assurance of reappointment. The

. Goverurnent failed to do so and, eventually, refused appointment to many. The

Law Council of Australia urged the Minister for Industry and Employment to

. conform to the principles necessary for the independence of office-holders in

statutory tribunals. The President of the Law Council (Mr Robert Meadows)

expressed the opinion that to require the members of the Victorian IRC to

compete for positions on the new body, was not consistent with established

principle. The Minister and the goverurnent rebuffed all of these

representations. As the headline in the Melbourne Herald Sun" put"it bluntly,

the goverurnent administered the "Axe for 16 IRC bosses". The "bosses"

involved were the commissioned office-holders whose duty had been to act

fairly and independently and against whom no wrong or misbehaviour was ever

alleged, still less proved.

Accident Compensation Tribunal: I now reach the most serious of the

departures from the convention which I have described. It affects an undoubted

court and undoubted judges. By the Accident Compensation Act 1985 the

Parliament of Victoria established an Accident Compensation Tribunal. Its

members enjoyed the rank, status and precedence of a judge of the County

Court of Victoria. They performed judicial duties. They were each to hold

office as a judge of the Tribunal during good behaviour until attaining the age

of 70 years. They could be removed from office only by the Governor of

Victoria on an address of both Houses of Parliament.

17 October 1992, 1.
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court and undoubted judges. By the Accident Compensation Act 1985 the 

Parliament of Victoria established an Accident Compensation Tribunal. Its 

members enjoyed the rank, status and precedence of a judge of the County 

Court of Victoria. They performed judicial duties. They were each to hold 

office as a judge of the Tribunal during good behaviour until attaining the age 

of 70 years. They could be removed from office only by the Governor of 

Victoria on an address of both Houses of Parliament. 

17 October 1992, 1. 
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In November 1992 the Parliament of Victoria enacted the Accident

Compensation (WorkCover) Act 1992 (Vic). Section 10 of that Act abolished

the Tribunal. It made no provision for the continued existence for the office of

the judges or for their tenure. The result was that all of the judges who were

not reappointed to some equivalent office in the County Court or the State AAT

were effectively removed from office. But they were removed without the

proof of misbehaviour, or by the exercise of the Parliamentary procedure

promised to them by Parliament and accepted by them on their appointment.

The result was an unprecedented protest from judges in virtually every

jurisdiction of Australia. The Victorian Attorney-General has since said that

she heard from 82 Australian judges." The International Commission of

Jurists, the Centre for the Independence of Judges and Lawyers (in Geneva),

the Law Council of Australia, Law Societies and Bar Associations throughout

the nation, individual judges and others protested. But to no avail. The

Government was given support by ill-considered editorial opinions, as for

example in the Age. 53 It acknowledged that tribunals "are here to stay" with an

"essential job". But it asserted:

"The mistake is to think of them as courts. Their job is
administrative: quasi judicial at best. It is the fault of
successive governments that they have become robed in the
judicial mantle. The reasons are understandable. It is
necessary to give them real authority to demonstrate that they
are not merely creatures of the Executive, and to auract decent
talent. Understandable but wrong. Judicial status and the
independence which goes with it must be jealously reserved to
the occupants of truly judicial office - the judges of our
courts. ... "

The Age, 16 March 1994, 18.
2 December 1992, 18.
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~~t}
,";!:'::lnese were words of cold comfort to the judges, known as such, promised such
v:

;f(

;~"tenure, performing independent decision-making, thrown suddenly out of

~§office. Of the nine who were not appointed elsewhere, each was provided with
~):<.~'- "

J- :~-,;:,+monetary compensation falling far short of the promise of office to the age of
>-P'«i:<" '

,@!i\t,f{; seventy, to say nothing of pension and other rights. They were afforded
::i!~\Y:"'t;:~

:[~~)i' "compensation" of money. But not for the dispossession of office, status, loss

~~~.',"9f reputation, etc. They have now commenced proceedings in the Supreme

~~\~::.. court of Victoria. 54 Those proceedings are under the scrutiny of a number of
~~i~~1;f.

:i\~'t·kinternational bodies including the Law Association for Asia and the Pacific
:tJ*~:-1 ..~" '

jC¥I~i'i);'(Lawasia), the International Commission of Jurists and the International Bar
..fi::r~&~~).~-;:"-,,"
""""':;);,' Association. The newly appointed United Nations Special Rapporteur on the,.,.-'

Independence of the Judiciary (Dato' Param Cumaraswamy), when visiting

_Melboume in December 1993, expressed Lawasia's concern. He promised to

observe the former judges' proceedings closely. They will also be closely

watched by many others. Presumably to defeat similar claims in other contexts,

legislation has been enacted by the Victorian Parliament to alter or vary s 85 of

the Constitution Act 1975 (Vic) to prevent the Supreme Court from entertaining

actions for compensation or other amounts because a member of an abolished

body has lost office.

Children's Magistrate: In Victoria, the Senior Magistrate of the Children's

Court is appointed under the Children's and Young Persons Act 1989, s12. The

current incumbent is Mr G Levine, a well respected magistrate. According to

,reports, Mr Levine was spoken to in August 1994 by the recently appointed

Chief Magistrate of the State and told that the Attorney-General did not want

him in the post but wanted him to resign and return to duties as an ordinary

magistrate. The report produced protests from the legal profession. One

practitioner before the Children's Court reportedly remarked that, if true, the

Bingman v Attorney-Generalfor the State o/Victoria (No 4493/93)
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ielference was "scary": suggesting that appointees to judicial posts were "at
i\l,<
';~beck and call of the government of the day to keep their job." A somewhat

~brtilar move in England by the Lord Chancel1or, suggesting that a judge should

ii:j6ilsider his position", produced a storm and resulted in an apology from the

~i>1d'Chancel1or."
'''''~:';;';'. '-

lC~~~_ :

By the Industrial and Employees Relations Bill 1994 (SA)

1'8ii"was made, in effect, for the abolition of the Industrial Court of South
;r£\?t~}<c

l'f~Wrand of the Industrial Commission of South Australia established under the
:S'\',,;L"
ft!:i~IRelations Act 1972 (SA). In a schedule to the 1994 Bill reference is made
'f;{:'-.,,,.,
'~:;;'luisfer of office-holders, but not automatical1y:

.~'!:;~'

"Officers ofCourt and Commission

9(1) On the commencement of this Act, a person who held
judicial office in the former Court immediately before
commencement of this Act is transferred, unless the
Governor othenvise determines, to the corresponding
judicial office in the Court under thiS Act.

(2) On the commencement of this Act, a member of the
former Commission is transferred, unless the
Governor othenvise determines, to the corresponding
office or position in the Commission under this Act. "

(3) The Registrar and other stqlfof the former Court and
the former Commission (other than those specifically
mentioned above) are, on the commencement of this
Act, transferred to corresponding positions on the staff
ofthe Court or Commission (or both) under this Act.

(4) If the Governor determines that a judicial officer of
the former Court or the former Commission is not to
be transferred to a corresponding office in the Court

G. Tippet, "Uproar as magistrate 'told to quitnl
, Sunday Age. 21 August, 1994. 1. For a note on

Lord Chancellor's apology see Law Society ofEngland & Wales Gazette. Vol. 91, No. 17,
May, 1994,4.
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or Commission under this Act, the Governor must
transfer the judicial officer to a judicial office of no
less a status." (emphasis added)

The pattern which has been emerging will be readily discerned. Staff and

adminisu'ative functionaries are automatically transferred • just as once, for the

defence of high principle, judges and their equivalents were. In the case of judicial

officers their transfer is contingent upon a decision of the Govemor otherwise to

determine. That means, of course, a decision of the Government, ie the political

Executive Government of the State. That means, in tum, that politicians in the

Executive Government may veto the continuance in office of a judicial officer in

office without submitting that deternlination to the traditional principle of scrutiny in

Parliament against the test of proved incapacity or misconduct. The basis of the

appointment of the judicial officer is changed in a stroke.

The same is true of nonjudicial members of the former Commission. But in

their case they are not entitled to transfer to "a judicial office of no lesser status".

They may simply be "otherwise detennined", ie detemlined that their appointment is,

in the opinion of the Executive Government, undesirable. This veto by the Executive

Government over persons who have, of necessity, had to make controversial decisions

affecting government and other powerful economic and political interests is contrary

to the former convention. It is wholly undesirable.

The Bill produced a letter of protest to the Minister for Industrial Affairs of

South Australia from the President of the Law Council of Australia (Mr J R Mansfield

QC):

"If specialist courts are to be established, the principle of
judicial independence reqUires that those who are called upon to
exercise the specialist jurisdiction should be free of any threat
that they may be deprived of that jurisdiction by E~ecutive

action ... The abolition ofone tribunal and its replacement with
another should not be the occasion - either actually or
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potentially - for the removal of persons whose work may not
have been acceptable to the Government of the day. "S6

As is now known, the judges of the Supreme Court of South Australia met and

requested the Chief Justice (the Hon L J King) to write to the Attorney-General

protesting about provisions of the Bill. This exchange has now been made public.

The Chief Justice made it clear that the Bill offended basic plinciples securing judicial

independence.

In the result, the Bill was amended to delete the worst of the offending

provisions. The Industrial Court was to continue in existence as the Industrial

Relations Court of South Australia and the Industrial Commission as the Industrial

Relations Commission of South Australia. But then the Government indicated a new

strategy. This was an inducement to pay judges of the old Court and Commission a

"retirement package" to resign early. Tliis report led to another meeting of the

Supreme Court judges. They adopted a resolution which made it plain that early

retirement benefits should be offered to the judges only in descending order of

seniority - to avoid the suggestion that the Executive was targeting particular judges

whom it wished, in effect, to remove from the Bench. The Government eventually

agreed to this proposal. In fact the President of the former Court, Justice Stanley, took

the "retirement package" and suddenly retired. But other defects in the legislation

remained. The industrial judges and magistrates who formerly enjoyed tenure to ages

70 and 65 years respectively were henceforth to enjoy only 6 year terms on the new

Industrial Court. Reappointment would be at the decision, in effect, of the

Government. Following an outcry this provision was also softened by a statutory

requirement of consultation with employer, trade union and parliamentary nominees.

Perhaps the most depressing aspect of the affair in South Australia has been the

general silence, or even antipathy, of the media. So vigilant to defend their own

!
•

" Leller by lhe President of the Law Council 10 the Minister. 20 April, 1994. The legislation is now
the Indus/rial and Emplo.vee Relations Act 1994 (SA). See esp 55 8, 16, 17, 18,23,32 and
Schedule 2. cillO, 12. 13 .
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iYed basic rights, the media in Australia are generally blind to the importance of

"~~l1re of independent office-holders, An editorial in The Australian newspaper
'(t<. .. ', .
:;':';,';;::,
:~6tibed the labour law reforms in South Australia as "moderate". It suggested that
i:~;\:i:~

"~':(fa1lliliar non-debate about industrial reform and "judicial independence" was a
(;;

iffirsionary non-issue". The local newspaper, the Adelaide Advertiser, declined,

,~~hasked, to publish media releases by the Law Society of the State supporting the
:"'c -

\' Western Australia: The same developments have occurred in Western

'A{j~~~ia. The Government determined to abolish the Workers' Compensation Board.
~,>~~;l~'~:::'><" ,iTh1tBoard was a court with, by legislation, the status of an inferior court of record. S7
. '1·~);~<t/· ..·::" ,
~f'the three members of the Board one was "a Judge, and Chairman of the Board".'"

1~~i_~~',

'~iqualifications for appointment to that office were substantially the same as for a

. £~~'~f the Supreme Court of Western Australia or of the District Court of Western
,~~;;,::""

txii;iraIia. Subject to the Act, the Chairman of the Board was entitled to hold office
';:%~i~-~;,,\:-

Yupnggood behaviour. He or she was only liable to be removed from office by the
·~;~X~:x: '
iNemor of Western Australia upon an address of both Houses of Parliament's' By
~:~f\ii '.,-

(~Act, the Chairman was entitled, in relation to his office as a Judge of the Board, to
i.g.:'i

K~~~tyle and title of "His Honour" and like salary, allowances and reimbursements,
~);;~::>-,

l~ye of absence, pension rights and other rights as a judge of the District Court, other
:it:'.
il,the Chief Judge.60

.:i/ Upon the decision of the Government of Western Australia to abolish the office
.'};'c':.;

pf'tlJe Chairman of the Board and to establish a Workers' Compensation Conciliation
X.W? ":
~~;~unal, strong representations were made to the Government concerning its
-';.:'\"-::,'

i~~perative duty either to offer the judge a position on the District Court or the
':->~~:t

,~Bp0rtunity to retire on a full judicial pension. Repeatedly, it was acknowledged that

~~~:~:~,-

Workers' Compensation and Rehabilitation Act 1991 (WA). s 112(1).
Ibid, s112(2) and (3).
Id, 112(5).
Id, 112(18).
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i/d~~gn of tribunals and substantive legislation was a matter for the Government
-ii-f~:C:';·

:d\jp'!ttliament. But the protection of the office of the current holder of a judicial

,JfITr&h was a matter, in a true sense, of constitutional concern.
,/.c/i;~%jJ~':

·~~i.Despite the strong representations put to the Government of Western Australia,

r1n,;'gm~g by myself, the Chairman of the Board (Judge Go~amanos) was not
.",,-,-j.'.', -

:'\'B¥ted to an office of equivalent rank in the District Court of Western Australia.
:;'-,"""~ ,:t

~1W~. offered instead, and accepted, a temporary position as a "Commissioner" of
r:~;~;>~
'lh"eibistrict Court. Faced with such a predicament as statutory abolition of his or her
';'-,>\";"~~:y- .
$JE~~;ajudge or former judge is in a desperately poor bargaining position. He or she
:~~~;;;>:

"'~~~~arceIy able, in most cases, simply to resume legal practice. The former

"~~htion, and the assumption that Parliament will abide by its promise of tenure,

IIIfillie]udge into a sense of independence from conduct such as has been occurring.
'i~~s~\:,"
'Sildly that sense of security has proved false. When the Executive acts in defiance of
~}i,¥-~i~: ,',_ ' ~
'~~&~:?bserved conventions and international principles the result has been one of

~~: : The judge is often forced to accept whatever crumbs the Executive
~Q-,\;;;:_;-

·~~~rtiment may cast in his or her direction. These are truly shocking developments

)!'straJia. Their aggregation is a matter for special concern.

~f~'-'-"
RNATIONAL PRINCIPLES OF JUDICIAL INDEPENDENCE

§,'\The foregoing list discloses that the earlier established convention, which

timed judicial and quaSi judicial office-holders in Australia from effective removal
J'~:,,--: '
·:tn,,'·
'(jJj; office by the statutory abolition of their court or tribunal, was a strong one. It
{??1~:~

:~'1llliformlyobserved in this country for the fust seventy years of Federation. The
~~_"kJ;,.:

"if~lso discloses how that convention is now more honoured in the breach than in the
~{:-~_:'

)servance.
\r,',',
~{:;;

li'k '.The breaches involve significant departure from fundamental principle accepted

,[~'meintemational community for the independence ofjudges and lawyers.
~~~,-"

}> The foundation of the principle of judicial independence is to be found in the
.~~~(-tE;1,\ •
gIgqN.I1·ement ofArticle 10 of the Universal Declaration ofHuman Rights:
:< t~"\\-.:'
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effect is Article 14 of the International Covenant on Civil and Political

Australia has ratified:

"10. Everyone is entitled infull equality to afair and public
hearing by an independent and impartial tribunal, in
the determination ofhis rights and obligations and of
any criminal charge against him. "

COURTS.DOC

of judges, their independence,
remuneration, conditions of

- 35-

The terms of office
security, adequate

"2. The judiciary shall decide matters before it
impartially, on the basis of facts and in accordance
with the law, without any restrictions, improper
influences, inducements, pressures, threats or
interferences, direct or indirect, from any quarter or
for any reason.
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services, pensions and age of retirement shall be
adequately secured by law.

l2. Judges, whether appointed or elected, shall have
guaranteed tenure until a mandatory retirement age or
the expiry oftheir term ofoffice, where such exists.

l3. Promotion ofjudges, wherever such a system exists,
should be based on objective factors, in particular,
ability, integrity and experience.

lB. Judges shall be subject to suspension or removal only
for reasons of incapacity or behaviour that renders
them unfit to discharge their duties.

19. All disciplinary, suspension or removal proceedings
shall be determined in accordance with established
standards ofjudicial conduct. "

The draft Universal Declaration on the Independence of Justice was

mmended to member countries of the United Nations by the Commission on
, .
'"an Rights at its 45th Session in 1989. Arnongst the principles in the draft

Declaration on the lndependence ofJustice were the following dealing with
".~:.~'"

ii~cipline and removal:

"26(b) The proceedings for judicial removal or diSCipline
when such are initiated shall be held before a Court or
a Board predominantly composed of members of the
judiciary. The power of removal may, however, be
vested in the Legislature by impeachment or joint
address, preferably upon a recommendation upon
such a Court or Board.

27. .All disciplinary action shall be based upon the
established standards ofjudicial conduct.

30. A Judge shall not be subject to removal except on
proved grounds of incapacity or misbehaviour
rendering him unfit to continue in office.
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31. In the event a Court is abolished, Judges serving on
that Court, except those who are elected for a
specified term, shall not be affected, but they may be
transferred to another Court ofthe same status. "

COL'RTS.DOC

,

1

The foregoing principles have been repeated in numerous international

slatements about judicial independence. The Minimum Standards of Judicial

Independence, adopted by the International Bar Association in October 1982, include:

"20(a) Legislation introducing changes in the terms and
conditions ofjudicial services shall not be applied to
judges holding office at the time of passing the
legislation unless the changes improve the term of
services.

(b) In the case of legislation reorganising courts, judges
serving on those courts shall not be affected, except
for their transfer to another court ofthe same status. "

To like effect is the Universal Declaration of the Independence of Justice, cl 2.39,

adopted at Montreal in June 1983.

The result of the foregoing principles is that, at least in the case of judges - and

one might say judicial officers perfonning the duty of judges - their tenure cannot

properly be undone by a reorganisation of their courts or tribunals. Out of deference

to the office (whatever view is held of the individual office-holder) such judicial

officers must be afforded the opportunity of appointment to a court of the same or

higher rank and status, salary and benefits of office. If the judicial officer declines, he

or she must continue to receive the benefits of office of the court which is abolished.

If any other practice is implemented, it presents a grave threat to judicial

independence. That threat hangs as a Damoclean sword over all judicial officers in a

like position. If judicial officers are repeatedly removed from their offices, and not

afforded equivalent or higher appointments, the inference must be drawn that their

tenure is, effectively, at the will of the Executive Government, ie the politicians in
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·.¥~:}::'-~-Cffom- time to time. This is contrary to international principle. It is contrary to
~~;-,~--" .

t;t.found constitutional settlement to which Australia was hitherto regarded as
~",'-'"

&~~!lately, it has been contrary to Australian practice.
',-'t,'·

Itf';·:
;ARQS RESTORING A CULTURE OF RESPECT FOR INDEPENDENCE

~':6~ve said that the principles stated in tenns of judges must be applied to all
)i;-;>,

\i~lfofficers. This is so because the organisation of the Bench is something which
~'

,lgmficantly from one jurisdiction to another. International principles must be

~tenns which will apply whatever that organisation may be. Thus, in many

j\i~e~, judicial work which is done in Australia by magistrates is perfonned by
~f.¥~~';;:',-,:

l~~'j; Even in a country with a legal system so similar to our own as Canada and

j~tealand the work fonnerly performed by magistrates (and performed in Australia
'f;;~~-,};,,::_i

5yi~ubh)is now performed by persons titled "judges". Similarly, the title "magistrat,"

j';l~~f,law countries, is equivalent to that of a judge in our tradition.. Thus, the

.tional principles are addressed to the functions of the office-holder, not to their

'Many members of tribunals which are not, in law, courts (as I believe the

'f~~~nt Compensation Tribunal of Victoria was) are nonetheless charged with duties
~1:t~':;;:,~';;'

·u¢~' require the same attitudes of independence, integrity and courage as are
~;0}
~!!4'ed ofjudicial officers. Some tribunals, and even more commissions, boards and

'~~~~--;-

"r statutory office-holders do not perform functions of adjudication requiring the
,\.

Il1anifest neutrality. A Law Reform Commission, for example, can quite readily
,:;~{~<-

\$~j~ssified as part of the Executive Government, with advisory, not adjudicatory
"j;1c''.. .

nS!i0ns. But the closer a tribunal approximates to the decision-making functions of
·~x:

~,~~1!J1,. and the more clearly its function requires of its members an independent
:~":f..~\';:

. ~t\!i'(ion of facts, the application of the law and the determination of an independent
,"t·"
'iflusion, the more important will be the application to such office-holders of the

e international principles stated for the judiciary.
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",Sd much was recognised by the Joint Select Committee of the Federal

~ent on tenure of appointees to Commonwealth Tribunals. That Committee,

iiMIKhed in the wake of the Staples affair, laid down the following principles to be
.~'-ftt~'{·,
'g~iiinmind when the Parliament comes to consider the abolition of a quasi judicial

~ij~:62
"

"(i) Abolition of a tribunal should not be used to remove
the holder ofa quasi judicial office unless the removal
procedures applying to that office are followed;

(ii) Legislation to change the structure andjurisdiction of
quasi judicial tribunals should, if possible, refrain
from abolishing the tribunal;

(iii) Where the tribunal is abolished or re-structured all
existing members of the tribunal should be
reappointed to its replacement; and

(iv) When a tribunal, is abolished and not replaced,
compensation should be paid to the members of the
tribunal who have lost their positions andfor whom no
alternative can be found."

of principle (iii) the Committee further stated that:

".n all members of tribunals should be reappointed to a
restructured tribunal or a tribunal replacing an existing
tribunal, unless demonstrably good reasons are given for their
non-appointment. '~3

Whilst one might quibble with the application of these principles as not going
:;i

~,,~nough, at least in the case of tribunals truly judicial in their character, the

::~~Ciples if observed would certainly represent an improvement over the current and

i;l~t developing Australian practice. They attempt to hold the correct balance between
",,' "

1:'f

See ibid, p.4 xii-xiii.
ld. para 5,22.
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,f~\rtance of tenure, which is important for courage and neutrality (on the one
!:,'-(o~),"_.;"

"~'~1!;'artd the right of succeeding governments to restructure tribunals - and for that

h"c6urts - on grounds of policy, having nothing to do with the removal from
r~\-J

~e'6fthe particular judicial and other office-holders,
~-~-'

Neither on a national level, nor in the States, should we regard the worst as

6~~~"In the Federal sphere, the Minister for Industrial Relations, following a major
-'P7:0~~~>'

.,stHil:\i'by coalmining workers, announced the intention of the Government to abolish
~~~~~~}S:~::_'-,-,;.: _ _ ..

i~f~!1J$siildependentCoal Industry Tnbunal establtshed in 1949 by the Federal and New
·?Y;:";?'_~#;_'A,.-;,

~if{sil4ili Wales Parliaments jointly,64 The fate of the office-holders has not been
~~:~i~0:,;~:-: -r~,_
'c''''illitiqned, It is expected that the President of the Tribunal will be appointed a

'??,ii,,_:
'~ssioner of the Australian Industrial Relations Commission (AIRC), a position

,\U<t;~~i1ivalent rank As to the Coalfield Conciliators the note which I have seen
~J:~:,~:--_:,
;}iJpjnises no more than that "attempts will be made" to re-a1locate them somewhere
';d}'h~:':\~, .
;'erse' Within the AIRC, Meanwhile, the Opposition has announced its intention to
~{:'>~'_:-

?PY¥s!l the Industrial Relations Court," The Opposition spokesman (Mr John
~~;r--::,:;

QWard) stated:

"I have a strong objection in principle to establishing special
courts because special courts over time end up doing special
deals, It won't be responsible to the Auorney General. It will be
responsible to the Minister for Industrial Relations and it will
absorb the ambience of the industrial relations scene rather
than the legal scene, "66

If Mr Howard is faithful to the principles unifonuly observed by Federal
:(;:'~ ~,

,,,governments at least, were Parliament at his behest to abolish the Industrial Relations
'®i.d~'--

"ifourt, it would simply shift its work back to the Federal Court of Australia and allow
~/t~.'

£,llie Industrial Relations Court to wither on the vine until its last member had died or
~;:~',

See Sydney Morning Herald, 20 April, 1994, 2,
See The Age, I November 1993, 3,
Ioe cit.

- 40-

COURTS.DOC

ssucr-arlce of tenlle, which is important for cOllage and neutrality (on the one 

'"";C'_,,, the right of succeeding governments to restructille tribunals - and for that 

~"~":~,"lT1t< - on grounds of policy, having nothing to do with the removal from 

"'-""-" ",~ particular judicial and other office-holders. 

, Neither on a national level, nor in the States, should we regard the worst as 

the Federal sphere, the Minister for Industrial Relations, following a major 

coalmining workers, armounced the intention of the Government to abolish 

~;llidependlent Coal Industry Tribunal established in 1949 by the Federal and New 

Parliaments jointly. 64 The fate of the office-holders has not been 

It is expected that the President of the Tribunal will be appointed a 

tlIlliSSlOn~1 of the Australian Industrial Relations Commission (AIRC), a position 

if,'"olliivaJlent rank. As to the Coalfield Conciliators the note which I have seen 

c,'~-;ji!~~:s,es no more than that "attempts will be made" to re-a1locate them somewhere 

Meanwhile, the Opposition has armounced its intention to 

Relations Court." The Opposition spokesman (Mr John 

iow:!ird) stated: 

"I have a strong objeclion in principle to establishing special 
courts because special courts over time end up doing special 
deals. It won't be responsible to the Attorney General. It will be 
responsible to the Minister for Industrial Relations and it will 
absorb the ambience of the industrial relations scene rather 
than the legal scene. "66 

If Mr Howard is faithful to the principles uniformly observed by Federal 

;{giOVernnlents at least, were Parliament at his behest to abolish the Industrial Relations 

;:"}'j~OU[ff it would simply shift its work back to the Federal Court of Australia and allow 

Industrial Relations Court to wither on the vine until its last member had died or 

See Sydney Morning Herald. 20 April. 1994, 2. 
See The Age, I November 1993, 3. 
Loe cit, 

- 40-

COURTS.DOC 



J~t least in the case of Federal judges in Australia, their tenure is protected by
:'7:-~?'f$;::::\,__.. .. .
:::;~!~Y~tilution. They, at least, cannot be removed and treated as so many others
t_,~\~$'"'~~~
1i~l~felybeen. But not so, in the case ofjudge-like (and even judge-titled) members
,a.'_'~.;;;':-""_":.' ..

j~~i"jndependent decision-making bodies, Federal and State.
,>,:,>.' ,x
l%l~1ne 'point of this paper has been to call to notice the growing proliferation of
;;1~,::,:;

lEes'where old conventions have been rejected and expediency or political will
'~\~~~T'
:G'ifigrted: There may have been too many tribunals. There may indeed have been

~~,--'

fj@yotIicers given the title of judge. But Parliament having acted in this way, it

shdul~not undo its promise lightly. If it does, it should obey international principles
-<.&;:0,\~

i'''i'lib'li;.have been devised by the United Nations and the international community to
:~;{i':~:c

~iiiard the independence of judges and judge-like office holders. That
Y~,~Wf: __ ---~

;.jna~ii~ndence is crucial to a civilised society, espousing to live by the rule oflaw.
:,~-{:,~,,;;\>:-,::::,

i¥t\~~~':i!~Of,necessity, observance of the international principles and past Australian
?i~~'~~~&\~~_<>"
:;i:toIiv~nt:ions will occasionally mean that people who would not be appointed ab initio
:~',-:*,~;~~~r!_

'!C;$;t}ftewcourt or body must be offered appointment out of respect for the basic
.;~_iJ,".

1~\~les ofjudicial independence. When it is said that this contemplates sanctioning
"->\C'",--:"'" •

~ce'and appointing people who would not otherwise get there, the answer which
~~:~~~-(:: :',

\~~:l>e.given is that those people were in office. If there is material to justifY their
-:;:{:tjFi

i~;tffii§xal there are statutory procedures to that end. The judiciary, like any other
(\~1;r~t.~S~:_;-'-

'. '"""~tion, is made up of people of varying capacity. We accept that fact, and even

;:9ccasional mistaken appointment, as the price which is paid for the overall public
_~iY-'_-'

iQ~of the assurance of the independence of judicial and like office-holders. That
"">;,,

.~!~~~~endenceis respected, not solely or even maiuly for the entitlements of the judge
;~Y';{?0~::":,-

.:'~~t~s or her dependants. It is there for the protection of the community itself.

~i),'%!hilUt assured tenure, there is always a risk that a decision-maker will bend to the
?~~i{k;\.l·:~'·_;::

:'-;~Jiii~~of the powerful or twist to the interests which seem to promise advantage.
.',Of_':"·,

;,~];\Y.it!\0ut fear or favour is the boast. It must be upheld by the assurance of true
,~;~::ift~f',;·~-_i'

;(iln~~eIidence. It is undermined by the repeated illustrations in this country of the

{~t;~l~: _41 _
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abolition of courts and court-like tribunals and the non-reappointment to the successor

bodies ofthe fonner incumbents.

It is imperative that the significance of this issue should be brought home to

those who temporarily wield political power and to the community. If those who

knoW legal history do not lift their voices there is a risk that judicial and like decision­

makers who presently enjoy independence will be returned to the embrace of the

Executive Government: holding their offices only so long as the govenunent,

conunanding Parliament, wills. A few appointees, who have proved unsuitable in the

opinion of the Executive will thereby be displaced. A few unwanted tribunals and

courts will be abolished. New bodies will be created and members appointed where

the power of patronage can be exercised anew. But a grievous blow will have been

struck at a precious feature of our constitutional arrangements. Those with a long­

term vision for our institutions and a recollection that reaches back to the abject judges

. of King James II and his predecessors, have a duty to warn their fellow citizens of the

cumulating instances which give rise to grave concern.

The way ahead is enactment of entrenched constitutional guarantees in the

States, at least for judicial officers, which mirror those in the Australian Constitution.

Such guarantees are now enacted (but not entrenched) in the New South Wales

I Constitution Act. It is vigilant decision-making by the courts of Australia, expressing

the common law in a way properly defensive of the protection of judicial

independence. In this respect, the international principles may be invoked to help

elaborate the common law or to construe ambiguous statutes in a way defensive of the

tenure of independent decision-makers.7 The legal profession should be alerted to a

realisation of the importance of the issue and to its duty to explain that importance to

the community and to the media which sadly sees the protests as mere examples of

lawyers protecting their personal privileges.68 Where Parliaments and governments

t

67

",
i t

Il"I

tf

Mabo and Ors v The Stale a/Queensland [So. 2] (1992) 175 CLR I. 44.
A rare exception is The Ad\.'ertiser, Adelaide. I July 1994, 16 ("There goes the judge - but why?Ir).
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conunanding Parliament, wills. A few appointees, who have proved unsuitable in the 

opinion of the Executive will thereby be displaced. A few unwanted tribunals and 

courts will be abolished. New bodies will be created and members appointed where 

the power of patronage can be exercised anew. But a grievous blow will have been 

struck at a precious feature of our constitutional arrangements. Those with a long­

tenn vision for our institutions and a recollection that reaches back to the abject judges 

. of King James II and his predecessors, have a duty to warn their fellow citizens of the 

cumulating instances which give rise to grave concern. 

The way ahead is enactment of entrenched constitutional guarantees in the 

States, at least for judicial officers, which mirror those in the Australian Constitution. 

Such guarantees are now enacted (but not entrenched) in the New South Wales 

Constitution ACI. It is vigilant decision-making by the courts of Australia, expressing 

the common law in a way properly defensive of the protection of judicial 

independence. In this respect, the international principles may be invoked to help 

t elaborate the common law or to construe ambiguous statutes in a way defensive of the 

tenure of independent decision-makers.7 The legal profession should be alerted to a 

realisation of the importance of the issue and to its duty to explain that importance to 

the community and to the media which sadly sees the protests as mere examples of , 
! lawyers protecting their personal privileges.6' Where Parliaments and governments 

Mabo and Ors v The Slate a/Queensland [1\0. 2] (1992) 175 CLR I. 44. 
A rare exception is The A dl/ertiser, Adelaide. I July 1994, 16 ("There goes the judge - but why?"). 
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ture courts, tribunals and independent offices (as is their right) they shouldrestruc

r nn to the principles respectful of the independence of the office-holders of theconlO

seded body. 69 Parliaments should keep the promises made to such office­super

holders. Narrow distinctions should be rejected in favour of a realistic appreciation of

the high constitutional issue which is at stake. And the judges themselves must be

willing to defend the independence of their offices. Not merely for themselves. But

for the conununity which is thereby protected.

See A F Mason, liThe Australian Judiciary in the 19905 11
, in iVSW Bar ,'vews [Autumn/Winter 1994J7 at 9.
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